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ON THE 
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Book THE THIRD. 
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Or PRIVATE WRONGS. 


CHAPTER THE FIRST. 


Or THE REDRESS or PRIVATE WRONGS 


BY THE MERE ACT OF THE PARTIES. 


T the opening of theſe commentaries (a) munici- 
pal law was in general defined to be, “ a rule of 
civil conduct, preſcribed by the ſupreme pow- 

© er in a ſtate, commanding what is right, and prohibit- 

„ing what is wrong (b).“ From hence therefore it fol- 

lowed, that the primary objects of the law are the eſta- 

bliſhment of rights, and the prohibition of wrongs. And 
this occaſioned (c) the diſtribution of theſe collections into 
two general heads; under the former of which we have 
already conſidered the rights that were defined and eſta- 
bliſhed, and under the latter are now to conſider the wrongs 
that are forbidden and redreſſed, by the laws of England. 


10 Introd. F. 2. 12. Bract. J. 1. c. 3. 
b) Sandro juſta, jubens heneſta, et (c) Book I, ch. 1. 
prebibens centraris. Cic. 11 Philipp. | 


Vo III. A Ix 


= 


2 PRIVAT VB Book III. 


In the proſecution of the firſt of theſe enquiries, we 
diſtinguiſhed rights into two ſorts : firft, ſuch as concern or 
are annexed tothe perſons of men, and are then called jura 
perſenarum, or the rights of perſons ; which, together with 
the means of acquiring and loſing them, compoſed the firſt 
book of theſe commentaries: and, ſecondly, ſuch as a 
man may acquire over external objects, or things uncon- 
nected with his perſon, which are called jura rerum, or 
the rights of things; and theſe, with the means of tranf- 
ferring them from man to man, were the ſubject of the 
ſecond book. I am now therefore to proceed to the conſi- 
deration of wrongs; Which for the moſt part convey to us 
an idea merely negative, as being nothing elſe but a privati- 
on of right. For which reaſon it was neceſſary, that, be- 
fore we entered at all into the diſcuſſion of wrongs, we 
ſhould entertain a clear and diſtin& notion of rights: the 
contemplation of what is jus being neceſlarily. prior to 
what may be termed jnjzria, and the definition of fas pre- 
cedent to that of n. 


WRO& ss are diviſible into two ſorts or ſpecies ; private 
wrongs, and public wrongs. The former are an infringe- 
ment or privation of the private or civil rights belonging to 
individuals, conſidered as individuals; and are thereupon 
frequently termed civil injuries: the latter are a breach 
and violation of public rights and duties, which affect the 
whole community, conſidered as a community; and are 
diſtinguiſhed by the harſher appellation of crimes and mi/- 
demeſnors. To inveſtigate the firſt of theſe ſpecies of 
wrongs, with their legal remedies, will be our employ- 
ment in the preſent book; and the other ſpecies will be 
reſerved till the next or concluding volume. 


Tur more eficQually to accompliſh the redreſs of 
private injuries, courts of juſtice are inſtituted in every 
civilized ſociety, in order to protect the weak from the 
inſults of the ſtronger, by expounding and enforcing 
thoſe laws, by which rights are defined, and wrongs pro- 
bibited. This remedy is therefore principally to be ſought 

by 
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by application to theſe courts of juſtice; that is, by civil 
ſuit or action. For which reaſon our chief employment in 
this volume will be to conſider the redreſs of private 
wrongs, by fuit or action in courts. But as ſome inju- 
ries are of ſuch a nature, that they furniſh or require a 
more ſpeedy remedy, than can be had in the ordinary 
forms of juſtice, there is allowed in thoſe caſes an extra- 
judicial or eccentrical kind of remedy ; of which I ſhall 
firſt of all treat, before I conſider the ſeveral remedies 
by ſuit: and, to that end, ſhall diſtribute the redreſs of 
private wrongs into three ſeveral ſpecies; firſt, that 
which is obtained by the mere af of the parties them- 
ſelves; ſecondly, that which is effected by the mere ad 
and operation of law; and, thirdly, that which ariſes 
from ſuit or adlion in courts ; which conſiſts in a conjunc- 
tion of the other two, the act of the parties co-opera- 


ting with the act of law. 


And, firſt, of that redreſs of private injuries, which is 
obtained by the mere act of the parties. This is of two 
ſorts ; firſt, that which ariſes from the act of the injured 
party only ; and, ſecondly, that which ariſes from the 


joint act of all the parties together: both which I ſhall 
conſider in their order, 


Or the firſt ſort, or that which ariſes from the ſole act 
of the injured party, 1s, | 


I. THE defence of one's ſelf, or the mutual and recipro- 
cal defence of ſuch as ſtand in the relation of huſband and 
wife, parent and child, maſter and ſervant. In theſe caſes, 
if the party himſelf, or any of theſe his relations, be for- 
cibly attacked in his perſon or property, it is lawful for 
him to repel force by force ; and the breach of the peace, 
which happens, is chargeable upon him only who began 
the affray (d). For the law, in this caſe, reſpects the paſſi- 
ons of the human mind; and (when external violence is 
offercd to a man himſelf, or thoſe to whom he hears a near 


connection) makes it lawful in him to do himſelf that im- 
d) 2 Roll. Abr. 546. 1 Hawk. P. C. 131. 
A 2 mediate 
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mediate juſtice, to which he is prompted by nature, and 
which no prudential motives are ſtrong enough to reſtrain. 
It conſiders that the future proceſs of law is by no means an 
adequate remedy for injuries accompanied with force; 
ſince it is impoſſible to ſay, to what wanton lengths of ra- 
pine or cruelty outrages of this ſort might be carried, unleſs 
it were permitted a man immediately to oppoſe one vio- 
lence with another. Self- defence therefore, as it is juſtly 
called the primary law of nature, fo it is not, neither can 
it be in fact, taken away by the law of {ociety. In the 
Engliſh law particularly it is held an excuſe for breaches of 
the peace, nay even for homicide itſelf : but care muſt be 
taken, that the reſiſtance does not exceed the bounds of 
mere defence and prevention ; for then the defender would 
himſelf become an aggreſſor. 

II. RxcAPTION or repriſal is another ſpecies of reme- 
dy by the mere act of the party injured. This happens, 
when any one hath deprived another of his property in 
goods or chattels perſonal, or wrongfully detains one's 
wife, child, or ſervant; in which caſe the owner of the 
goods, and the huſband, parent, or maſter, may lawfully 
claim and retake them, wherever he happens to find them; 
ſo it be not in a riotous manner, or attended with a 
breach of the peace (e). The reaſon for this is obvious; 
ſince it may frequently happen that the owner may have 
this only opportunity of doing himſelf juſtice : his goods 
may be afterwards conveyed away or deſtroyed ; and his 
wife, children, or ſervants, concealed or carried out of 
his reach; if he had no ſpeedier remedy than the ordina- 
ry proceſs of law. If therefore he can ſo contrive it as to 
gain poſſeſſion of his property again, without force or ter- 
ror, the law favours and will juſtify his proceeding. 
But, as the public peace is a ſuperior conſideration 
to any one man's private property; and as, if indivi- 
duals were once allowed to ule private force as a re- 
medy for private injuries, all ſocial juſtice muſt ceaſe, 


the ſtrong would give law to the weak, and every 
man would revert to a ſtate of nature; for theſe reaſons 


(e) 3 luſt, 134. Hal. Anal. y 46. : 
it 
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it is provided, that this natural right of recaption 
ſhall never be exerted, where ſuch exertion muſt 
occaſion ſtrife and bodily contention, or endanger 
the peace of ſociety, If, for inſtance, my horſe is ta- 
ken away, and I find him in a common, a fair, or a public 
inn, I may lawfully ſeiſe him to my own uſe: but I can- 
not juſtify breaking open a private ſtable, or entering on the 
grounds of a third perſon, to take him, except he be feloni- 
ouſly ſtolen(f); but muſt have recourſe to an action at law. 


III. As recaption is a remedy given to the party himſelf, 
for an injury to his perſonal property, ſo, thirdly, a reme- 
dy of the ſame kind for injuries to real property is by entry 
on lands and tenements, when another perſon without any 
right has taken poſſeſſion thereof. This depends in ſome 
meaſure on like reaſons with the former; and, like that 
too, muſt be peaceable and without force. There is ſome 
nicety required to define and diſtinguiſh the caſes, in which 
ſuch entry is lawful or otherwiſe: it will therefore be 
more fully conſidered in a ſubſequent chapter; being only 
mentioned in this place for the ſake of regularity and order, 


IV. ArovurTu ſpecies of remedy by the mere act af 
the party injured, is the abatement, or removal, of u- 
fances. What nuſances are, and their ſeveral ſpecies, we 
ſhall find a more proper place to enquire under ſome of the 
ſubſequent diviſions. At preient I ſhall only obſerve, that 
whatſoever unjawſuily annoys or doth damage to another 
is a nuſance; and ſuch nuſance may be abated, that is, 
taken away or removed, by the party aggrieved thereby, 
ſo as he commits no riot in the doing of it (gd. If a houſe 
or a wall is erected ſo near to mine that it ſtops my antient 
lights, which is a priva/e nuſance, | may enter my neigh- 
bour's land, and peaccably pull it down (h). Or if a new 
gate be erected acroſs the public lughway, which is a 
common nuſance, any of the king's ſubjects paſſing 
that way may cut it down, and deſtroy it (j). Ard 

(1) 2 Roll. Rep. 8g, 86. 208. 2 (h) Salk. 459. 

Roll. Abr. 665, 666. (j) Cro. Car. 184, 

(s) Rep. 101. 9 Rep. gg, 

A 3 the 
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the reaſon why the law allows this private and ſummary method 
of doing one's ſelf juſtice, is becauſe injuries of this kind, 
which obſtruct or annoy ſuch things as are of daily conveni- 
ence and uſe, require an immediate remedy ; and cannot 
wait for the flow progreſs of the ordinary forms of juſtice. 


V. ArirTH caſe, in which the law allows a man to be 
his own avenger, or to miniſter redreſs to himſelf, is that 


of diſtreining cattle or goods for nonpayment of rent, or 


other duties; or, diſtreining another's cattle damage-fea- 
fant, that is, doing damage, or treſpaſſing, upon his land. 
The former intended for the benefit of landlords, to pre- 
vent tenants ſecreting or withdrawing their effects to his 
prejudice; the latter ariſing from the neceſſity of the 
thing itſelf, as it might otherwiſe be impoſſible at a future 
time to aſcertain, whoſe cattle they were that committed 


the treſpaſs or damage. 


As the law of diſtreſſes is a point of great uſe and con- 
ſequence, I ſhall conſider it with fome minuteneſs, by en- 
quiring, firſt, for what injuries a diſtreſs may be taken 
ſecondly, what things may be diſtreined; and, thirdly, the 
manncr of taking, diſpoſing of, and avoiding diſtreſſes. 


1. AxD, firſt, it is neceſſary to premiſe, that a diſ- 
treſs (i), diſiridio, is the taking of a perſonal chattel out 
of the poſſeſſion of the wrongdoer into the cuſtody of the 
party injured, to procure a ſatisfaction for the wrong com- 
mitted, 1. The uſual injury, for which a diſtreſs may be 
taken is that of nonpayment of rent. It was obſerved in 
a former volume (H that diſtreſſes were incident by the 
common law to every rent-{ervice, and by particular reier- 
vation to rent-charges allo; but not to rent-ſeck, till the ſta- 
tute 4 Geo. II. c. 28. extended the ſame remedy to all rents 
alike, and thereby in effect aboliſhed all material diflinciion 
betweenthem. Sothatnow ue may lay it down as an univerfa 


* 
— 
(i) The thing itſelf taken by this called a diftreſs. 
proceſs, as well as the proceſs itſelt, (K) Book II. ch, 3 
is in our jaw-hooks very trequemiy 
principle, 
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principle, that a diſtreſs may be taken for any kind 
of rent in arrear; the detaining whereof beyond the 
day of payment is an injury to him that is entitled 
to receive it. 2. For neglecting to do ſuit to the 
lord's court (1), or other certain perſonal ſervice (m), the 
lord may diftrein, of common right. 3. For amerce- 
ments in a court-leet a diſtreſs may be had of common 
right, but not for amercements in a court-baron, without 
a ſpecial preſcription to warrant it (n). 4. Another inju- 
ry, for which diſtreſſes may be taken, is where a man 
finds beaſts of a ſtranger wandering in his grounds, da- 
nage-feaſant; that is, doing him hurt or damage, by 
treading down his graſs, or the like; in which caſe the 
owner of the ſoil may diſtrein them, till ſatisfaction be 
made him for the injury he has thereby ſuſtained. 5. 
Laſtly, for leveral duties and penaltics inflifted by ſpecial 
acts of parliament, (as for aſſeſſments made by commiſſi- 
oners of ſewers (o), or for the relief of the poor) (p) re- 
medy by diſtreſs and ſale is given; for the particulars 
of which we muſt have recourſe to the ſtatutes themſelves: 
remarking only, that ſuch diftreſſes (q) are partly ana- 
logous to the antient diſtreſs at common law, as being 
repleviable and the like ; but more reſembling the com- 
mon law proceſs of execution, by ſeiſing and felling the 
goods of the debtor under a writ of fer ſaciat, of which 
hercafter. 

2. SECONDLY ; as to the things which may be diſtreined, 
or taken in diſtre'is, we may lay it down as a general 
rule, that all chattels perſonal are liable to be diſtreined, 
unleſs particularly protected or exempted. Inſtead there- 
fore of mentioning what things are diſtreinable, it will he 
eaſier to recount thoſe which are not ſo, with the reaſon 
of their particular exemptions (r). And, 1. As every thing 
which is diſtreined is preſumed to be the property of the 
wrongdocr, it will follow that ſuch things, u herein no man 
can have an abſolute and valuable property (as dogs, cats, 


(1) Bro. Abr. sit. diſir e. 15. (p) Stat. 43 Eliz. c. a. 
(m) Co. I. itt. 46. (g) 4 Burr. 389. 
(n) Brownl, 36. ) Co. Lut. 47. 


(>) Stat. 7 Ang. c. 10. 
* 7 
A 4 Tabocts, 
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rabbets, and all animals ferae naturae) cannot be diſ- 
treined. Vet if deer (which are ferae naturae) are kept 
in a private incloſure for the purpoſe of ſale or profit, 
this ſo far changes their nature by reducing them to a kind 
of ſtock or merchandize, that they may be diſtreined for 
rent (). 2. Whatever is in the perſonal uſe or occupati- 
on of any man, is for the time privileged and protected 
from any diſtreſs; as an axe with which a man is cutting 
wood, or a horſe while a man is riding him. But horſes, 
drawing a cart, may (cart and all) be diſtreined for rent- 
arrere; and alſo if a horſe, though a man be riding him, 
be taken damage-feaſant, or treſpaſſing in another's 
grounds, the horſe notwithſtanding his rider may be diſ- 
treined and led away to the pound (t). 3. Valuable things 
in the way of trade ſhall not be liable to diſtreſs. As a 
horſe ſtanding in a ſmith's ſhop to be ſhoed, or in a com- 
mon inn; or cloth at a taylor's houſe ; or corn ſent to a 
mill, or a market, For all theſe are protected and privi- 
leged for the benefit of trade; and are ſuppoſed in com- 
mon preſumption not to belong to the owner of the houſe, 
but to his cuſtomers. But, generally ſpeaking, whatever 
goods and chattels the landlord finds upon the premiſes, 
whether they in fact belong to the tenant or a ſtranger, 
are diſtreinable by him for rent: for otherwiſe a door 
would be open to infinite frauds upon the landlord ; and 
the ſtranger has bis remedy over by action on the caſe 
againſt the tenant, if by the tenant's default the chattels 
are diſtreined, fo that ke cannot render them when call- 
ed upon. With regard to a ſtranger's beaſts which are 
found on the tenant's land, the following diſtinctions are 
however taken. If they are put in by conſent of the own- 
er of the bcaſte, they are diſtreinable immediately aſter- 
wards for rent- arrere by the landlord (v“). So alſo if the 
ſtranger's catile break the fences, and commit a treſpaſs 
by coming on the land, they are diſtreinable immediately by 
the le ſſor for his tenant's rent, as puniſhment to the owner 
of the beaſts for the wrong committed through his negh- 


rence (u). But if the lands were not ſufficiently ferced fo ax 


{-) Davis v. Powel. C. B. Hill. 11 (+) Cro. Fliz. 549. 
Ceo. II. (u) Co, Litt. 47. 
(t} 1 Sid. 440. 
{a 
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to keep out cattle, the landlord cannot diſtrein them, 
till they have been levant and couchant (levantes et 


cubantes) on the land; that is, have been long enough 
there to have laid down and roſe up to feed ; which in ge- 
neral is held to be one night at leaſt: and then the law 
preſumes, that the owner may have notice whither his 
cattle have ſtrayed, and it is his own negligence not to 
have taken them away. Yet, if the leſſor or his tenant 
were bound to repair the fences and did not, and thereby 
the cattle eſcaped into their grounds without the negligence 
or default of the owner; in this caſe, though the cattle 
may have been levant and couchant, yet they are not diſ- 
treinable for rent, till actual notice is given to the owner 
that they are there, and he neglects to remove them (w): 
for the law will not ſuffer the landlord to take advantage of 
his own or his tenant's wrong. 4. There are alſo other 
things privileged by the ancient common law; as a man's 
tools and utenſils of his trade, the axe of a carpenter, the 
books of a ſcholar, and the like: which are ſaid to be pri- 
vileged for the ſake of the publick, becauſe the taking 
them away would diſable the owner from ſerving the com- 
monwealth in his ſtation. So, beaſts of the plough, ave- 
ria carucae, and ſheep, are privileged from diſtreſſes at 
common law (x); while the goods or other ſort of beaſts, 
which Bracton calls cata/la otioſa, may be diſtreined. But, 
as beaſts of the plough may be taken in execution for 
debt, fo they may be for diſtreſſes by ſtatute, which par- 
take of the nature of executions (y). And perhaps the 
true reaſon, why theſe and the tools of a man's trade were 
privileged at the common law, was becauſe the diſtreſs was 
then” merely intended to compel the payment of the rent, 
and not as a ſatisfaction for its nonpayment : and therefore, 
to deprive the party of the inſtruments and means of paying 
it, would counteract the very end of the diftrcis (7). 
5. Nothing ſhall be diſtreined for rent, which may not be 
rendered again in as good plight as when it was diſtreined: for 
which reaſon milk, fruit, and the like, cannot be diſtreincd; 


(*) Lutw. 1880. (y) 4 Burr. 889. 
(x) Stat. 51 Hen. III. ſt. 4. de diſ- (2) bid. 888. 
triclione ſcaccarii. 


a diſtreſ- 
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a diſtreſs at common law being only in the nature of 
a pledge or ſecurity, to be reſtored in the ſame plight 
when the debt is paid. So, antiently, ſheaves or ſhocks 
of corn could not be diſtreined, becauſe ſome damage 
muſt needs accrue in their removal : but a cart load- 
ed with-corn might; as that could be ſafely reſtored. 

„ut ret by the ſtatute 2 W. & M. c. 5. corn in ſheaves or 
cocks, or looſe in the ſtraw, or hay in barns or 
Ticks, or otherwiſe, may be diſtreined as well as other 
chattels. 6, Laſtly, things fixed to the freehold may not 
be diſtreined; as caldrons, windows, doors, and chim- 
ney pieces: for they ſavour of the realty. For this reaſon 
alſo corn growing could not be diſtreined ; till the ſtatute 
11 Geo. II. c. 19. empowered landlords to diſtrein corn, 
graſs or other products of the earth, and to cut and gather 
them when ripe. 
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LzT us next conſider, thirdly, how diſtreſſes may be 
taken, diſpoſed of, or avoided. And, firſt I muſt premiſe, 
that the law of diſtreſſes is greatly altered within a few 
years laſt paſt. Formerly they were looked upon in no 
other light than as a mere pledge or ſecurity, for payment 
of rent or other duties, or ſatisfaction for damage done. 
And fo the law ſtill continues with regard to diſtreſſes of 
beaſts taken damage-feaſant, and for other cauſes, not al- 
tered by act of parliament; over which the diſtreinor has 
no other power than to retain them till ſatisfaction is made. 
But diſtreſſes for rent-arrere being found by the legiſlature 
to be the ſhorteſt and moſt effectual method of compelling 
the payment of {uch rent, many bencficial laws for this 
purpole have been made in the preſent century; which 
have much altered the common law, as laid down in our 
antient writers. 


in pointing out thereſore the methods of diſtreining, I 
ſhall in general ſuppoſe the diſtreſs to be made for rent; 
and remark, where neceſſary, the differences between 
ſuch diſtreſs, and one taken for other cauſes. 
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IN the firſt place then, all diſtreſſes muſt be made by 
day, unleſs in the caſe of damage-feaſant ; an exception be- 
ing there allowed, left the beaſts ſhould eſcape before they 
are taken (a). And when a perſon intends to make a diſ- 
treſs, he muſt, by himſelf or his bailiff, enter on the 
demiſed premiſes ; formerly during the continuance of the 
leaſe, but now (b) he may diſtrein within ſix months after 
the determination of ſuch leaſe whereon rent is due. If 
the leſſor does not find ſufficient diſtreſs on the premiſes, 
formerly he could reſort no where elſe ; and therefore te- 
nants, who were knaviſh, made a practice to convey 
away their goods and ſtock fradulently from the houſe or 
lands demiſed, in order to cheat their landlords. But 
now (c) the landlord may diſtrein any goods of his tenant, 
carried off the premiſes clandeſtinely, wherever he finds 
them within thirty days after, unleſs they have been bona 
fide fold for a valuable conſideration: all perſons privy to, 
or aſſiſting in, ſuch fraudulent conveyance, forfeit double 
the value to the landlord. The landlord may allo diſtrein 
the beaſts of his tenant, feeding upon any commons or 
waſtes, appendant or appurtenant to the demiſed premiſes. 
The landlord might not formerly break open a houſe, to 
make a diſtreſs, for that is a breach of the peace. But 
when he was in the houſe, it was held that he might break 
open an inner door (d): and now (e) he may, by the aſ- 
ſiſtance of the peate officer of the pariſh, break open in 
the day time any place, locked up to prevent a diſtreſs; 
oath being firſt made, in caſe it be a dwelling-houſe, of a 
reaſonable ground to ſuſpect that goods are concealed 
therein. 


Wur Rr a man is intitled to diſtrein for an entire duty, he 
ought to diſtrein for the whole at once ; and not for part at 


one time, and part at another (f). But if he diſtreins for the 
whole, and there is not ſufficient on the premiſes, or he hap- 


pens to miſtake in the value of the thing diſtreined, and ſo 


(a) Co. Litt. 142. (d) Co. Litt. 161. Comberb. 17. 
(b) Stat. 8 Ann. c. 14. (e) Stat. 11 Geo. II. c. 19. 
(e) Stat. 8 Ann. c. 14. 11 Geo. (f) 2 Lutw. 1532. 

II. C. 19. 


takes 
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takes an inſufficient diſtreſs, he may take a ſecond diſtreſs 
to complete his remedy (g). 


DisTREssEs muſt be proportioned to the thing diſtrein- 
ed for. By the ſtatute of Marlbridge, 25 Hen. III. c. 4. if 
any man takes a great or unreaſonable diſtreſs, for rent- ar- 
rere, he ſhall be heavily amerced for the ſame. As if (h) 
the landlord diſtreins two oxen for twelvepence rent; the 
taking of both is an unreaſonable diſtreſs ; but if there were 
no other diſtreſs nearer the value to be found, he might 
reafonably have diſtreined one of them. But for homage, 
fealty, or ſuit, as alſo for parliamentary wages, it is ſaid 
that no diſtreſs can be exceſſive (j). For as theſe diſtreſſes 
cannot be ſold, the owner, upon making ſatisfaction, may 
have his chattels again. The remedy for exceſſive diſtreſſes 
is by a ſpecial action on the ſtatute of Marlbridge ; for an 
action of treſpaſs is not maintainable upon this account, it 
being no injury at the common law (1). 


WuHex the diſtreſs is thus taken, the next conſideration 
is the diſpoſal of it. For which purpoſe the things diſtrein- 
ed muſt in the firſt place be carried to ſome pound, and 
there impounded by the taker. But, in their way thither, 
they may be reſcued by the owner, in caſe the diſtreſs was 
taken without cauſe, or contrary to law: as if no rent be 
due; if they were taken upon the highway, or the like; 
in theſe cafes the tenant may lawfully make reſcue (k), 
Butif they be once impounded, even though taken without 
any cauſe, the owner may not break the pound and take 
them out; for they are then in the cuſtody of the law (1). 


A rouxD {fparcus, which ſignifies any incloſure) is ei- 
ther pound-svert, that is, open over head; or pound-co- 
dert, that is, cloſe. By the ſtatute 1 & 2 P. & M. 
c. 12 no diſtreſs of catile can be driven out of the 
hundred where it is taken, unleſs to a pound-overt 

(0 Co. 117, 13. Stat. 17 Car, II. (i) 1 Ventr. 104. Fitzgivb. 88. 4 


c 7. 4 Burr. 0 Burr. $90. 
(n) 2 Inft. 17 (k) Co. Litt, 160, 161. 
(1) Bro, Abr, 1. afſiſe, 291. prere® (I) Ibid. 47. 

gots, gs, | 


w.th- 
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within the ſame ſhire; and within three miles of the 
place where it was taken. This is for the benefit of 
the tenants, that they may know where to find and 
replevy the diſtreſs. And by ſtatute 11 Geo. II. c. 
19. which was made for the benefit of landlords, any 
perſon diſtreining for rent may turn any part of the pre- 
miſes, upon which a diſtreſs is taken, into a pound pre 
Bac vice, for ſecuring of ſuch diſtreſs. If a live diſtreſs, of 
animals, be impounded in a common pound-overt, the own- 
er muſt take notice of 1t at his peril ; but if in any ſpecial 
pound-overt, ſo conſtituted for this particular purpoſe, the 
diſtreinor muſt give notice to the owner: and, in both 
theſe caſes, the owner, and not the diſtreinor, is bound to 
provide the beaſts with food and neceſſaries. But if they 
be put in a pound-covert, as in a ſtable or the like, the 
landlord or diſtreinor muſt feed and ſuſtain them (m). A 
diſtreſs of houſehold-goods, or other dead chattels, which 
are liable to be ſtolen or damaged by weather, ought to be 
impounded in a pound-covert, elſe the diſtreinor muſt 
anſwer for the conſequences. 


Wur impounded, the goods were formerly, as was 
before obſerved, only in the nature of a pledge or ſecurity 
to compel the performance of ſatisfaction; and upon this 
account it hath been held (n), that the diſtreinor is not at 
liberty to work or uſe a diſtremed beaſt. And thus the 
law ſtill continues with regard to beaſts taken damage-fea- 
fant, and diſtreſſes for ſuit or ſervices ; which muſt remain 
impounded, till the owner makes ſatisfaction, or conteſts the 
right of diſtreining, by replevying the chattels. To re- 
plevy (replegiare, that is, take back the pledge) is, when a 
perſon diſtreined upon applies to the ſheriff or his officers, 
and has the diſtreſs returned into his own poſſeſſion ; upon 
giving good ſecurity to try the right of taking it in a ſuit 
at law, and if that be determined againſt him, to return 
the cattle or goods once more into the hands of the diſtreir- 
or. This is called a replevin, of which more will 
be ſaid hereafter. At preſent I ſhall only obſerve, 


that, as a diſtreſs is at common law only in nature 
(m) Co. Litt. 47. (a) Cro, Jac, 148. 
of 
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of a ſecurity for the rent or damages done, a replevin an- 
ſwers the ſame end to the diſtreinor as the diſtreſs itſelf ; 
ſince the party replevying gives ſecurity to return the diſ- 
treſs, if the right be determined againſt him. 


THrs. kind of diſtreſs, though it puts the owner to in- 
convenience, and 1s therefore a puniſhment to him, yet, if 
he continues obſtinate and will make no ſatisfaction or pay- 
ment, is no remedy at all to the diſtreinor. But for a 
debt due to the crown, unleſs paid within forty days, the 
diſtreſs was always ſaleable at the common law (o). And 
for an amercement impoſed at a court-leet, the lord may 
alſo ſell the diſtreſs (p): partly becauſe, being the king's 
court of record, its proceſs partakes of the royal preroga- 
tive (q); but principally becauſe it is in the nature of an 
execution to levy a legal debt. And fo in the ſeveral ſta- 
tute- diſtreſſes, before-mentioned, which are alſo in the na- 
ture of executions, the power of ſale is likewiſe uſually | 
given, to effectuate and complete the remedy. And, in 
like manner, by ſeveral acts of parliament (r), in all caſes 
of diſtreſs for rent, if the tenant or owner do not, within 
five days after the diſtreſs is taken, and notice of the cauſe 
thereof given him, replevy the ſame with ſufficient ſecu- 
rity; the diſtreinor, with the ſheriff or conſtable, ſhall 
cauſe the ſame to be appraiſed by two ſworn appraiſers, and 
ſell the ſame towards ſatisfaction of the rent and charges; 
rendering the overplus, if any, to the owner himſelf. And, 
by this means, a full and intire ſatisfaction may now be 
had for rent in arrere, by the mere act of the party him- 
ſelf, viz. by diſtreſs, the remedy given at common law ; 
and ſale conſequent thereon, wich! is added by act of par- 
hament. 


BeroRe I quit this article, I muſt obſerve, that the many 
particulars which attend the taking a diſtreſs, uſed formerly 
to make it a hazardous kind of procecding : for, it any one 


(o) Bro. Abr. t. ditreſs. 71. (r) a W. & M. c. 6. 8 Ann. c. 14. 


(p) 8 Rep, 41. 4 Geo, II. c. 28. 11 Geo. II. c. 19. 
{q) Ero. id. 13 Mod. 330. 


irrcgularity 
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irregularity was committed, it vitiated the whole, 
and made the diſtreinors treſpaſſors ab initio (s). But 
now by the ſtatute 11 Geo. II. c. 19. it is provided, 
that, for any unlawful a& done, the whole ſhall not be 
unlawful, or the parties treſpaſſors ab initio ; but that the 
party grieved ſhall only have an action for the real damage 
ſuſtained ; and not even that, if tender of amends is made 
before any action is brought. | 


VI. Tux ſeizing of heriots, when due on the death of 
2 tenant, is alſo another ſpecies of ſelf-remedy ; not much 
unlike that of taking cattle or goods in diſtreſs. As for that 
diviſion of heriots, which is called heriot-ſervice, and is 
only a ſpecies of rent, the lord may diſtrein for this, as well 
as ſeize : but for heriot-cuſtom (which fir Edward Coke 
ſays (t), lies only in prender, and not in render) the lords 
may ſeize the identical thing itſelf, but cannot diſtrein any 
other chattel for it (u). The like ſpeedy and effectual re- 
medy, of ſeizing, is given with regard to many things 
that are ſaid to lie in franchiſe; as waifs, wrecks, eſtrays, 
deodands, and the like; all which the perſon entitled 
thereto may ſeize, without the formal proceſs of a ſuit or 
action. Not that they are debarred of this remedy by ac- 
tion; but have alſo the other, and more ſpeedy one, ſor 
the better aſſerting their property ; the thing to be 
claimed being frequently of ſuch a nature, as might be out 
of the reach of the law before any action could be brought. 


THESE are the ſeveral ſpecies of remedies, which may be 
had by the mere act of the party injured. I ſhall, next, 


briefly mention ſuch as ariſe from the joint act of all the 
parties together. And theſe are only two, accord, and ar- 
bitration. 


I. Accor is a ſatisfaction agreed upon between the party 
injuring and the party injured; which when performed is a 
(s) 1 Ventr. 37. (u) Cro. Eliz. 690. Cro. Car. 160. 


{t) Cop. F. 25. 
bar 
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bar of all actions upon this account. As if a man 
contract to build a houſe or deliver a horſe, and fail in 
it; this is an injury, for which the ſufferer may have 
his remedy by action; but if the party injured accepts a 
ſum of money, or other thing, as ſatisfaction, this is a 
redreſs of that injury, and entirely takes away the acti- 
on (w). By ſeveral late ſtatutes, particularly 11 Geo. II. c. 
19. in caſe of irregularity in the method of diſtreining; 
and 24 Geo. II. c. 24. in caſe of miſtakes committed by 
juſtices of the peace; even tender of ſufficient amends to 
the party injured is a bar of all actions, whether he 
thinks proper to accept ſuch amends or no. 


II. ArBiTRATION is where the parties, injuring and 
injured, ſubmit all matters in diſpute, concerning any per- 
ſonal chattels or perſonal wrong, to the judgment of two 
or more arbitrators; who are to decide the controverſy : 
and if they do not agree; it is uſual to add, that another 
perſon be called in as umpire, (imperator) to whole ſole 
judgment it is then referred: or frequently there is only 
one arbitrator originally appointed. This deciſion, in any 
of theſe caſes, is called an award. And thereby the queſ- 
tion is as fully determined, and the right transferred or 
ſettled, as it could have been by the agreement of the par- 
ties or the judgment of a court of juſtice (x). But the 
right of real property cannot thus paſs by a mere award (y): 
which ſubtilty in point of form (for it is now reduced to 
nothing elſe) had its riſe from feodal principles; for, if 
this had been permitted, the land might have been aliened 
colluſively without the conſent of the ſuperior. Yet 
doubtleſs an arbitrator may now award a conveyance or a 
leaſe of lands ; and it will be a breach of the arbitration- 
bond to refuſe compliance. For, though originally the ſub- 
miſſion toarbitrationuſed tobe by word, or by deed, yet both 
of theſe being revocable in their nature, it is now become the 
practice to enter into mutual bonds, with condition to ſtand to 
the award or arbitration of the arbitrators or umpire therein 


(w) 9 Rep. 79. (y) 1 Roll. Abr. 242. 1 Lord 
{x) Brownl. 5. 1 Freem. 410. Raym. 115. 


named; 
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named (2). And experience having ſhewn the great uſe of 
theſe peaceable and domeſtic tribunals, eſpecially in ſettling 
matters of account, and other mercantile tranſactions, which 
are difficult and almoſt impoſſible to be adjuſted on a trial at 
law ; the legiſlature has now eſtabliſhed the uſe of them, as 
wall i in controverſies where cauſes are depending, as in thoſe 
where no action is brought, and which ſtill depend upon the 
rules of the common law: enacting by, ſtatute. 9 & 13 W. III. 
& 1. that all merchants and others, who deſire to end any 
controverſy, (for which there is no other remedy but by per- 
ſonal action or ſuit in equity) may agree, that their ſubmiſſion 
of the ſuit to arbitration or umpirage ſhall be made a rule of 
any of the king's courts of record: and, after ſuch rule made, 
the parties diſobeying the award ſhall be liable to be puniſhed, 
asfor a contemptof the court; unleſs ſuch award ſhall be ſet aſide, 
for corruption or other miſbelrviowt i in the arbitrators or um- 
pire, proved on oath to the court, within one term after the 
award is made. And, in conſequence of this ſtatute, it 
is now become a conſiderable part of the buſineſs of the ſu- 
perior courts, to ſet aſide ſuch awards when partially or ille- 
gally made; or to enforce their execution, when legal, by 
the ſame proceſs of contempt, as is awarded for diſobedience 
to ſuch rules and orders as are iſſued by the coutts themſelves. 


(2) Append. No. III. 5. 6. 


Vor. III. | B C HAP- 
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22 ad OUT Er rar oxconD; 


oo REDRESS By THz MERE 


noc OPERATION Or LAW. 


Lo \HE remedies for private wrongs, which are effected 


by the mere operation of law, will fall within a very 


narrow compaſs: there being only two inſtances of this ſort 
that at preſent occur to my recollection; the one that of re- 
taiker, where a creditor is made executor or adminiſtrator to 
his debtor; the other, in the caſe of what the law calls a 


remitter. 


I. Ir a perſon indebted to another makes his creditor or 


debtee his executor, of if ſuch creditor obtains letters of ad- 


miniſtration to his debtor ; in theſe caſes the law gives him a 
' remedy for his debt, by allowing him to retain ſo much as 
will pay himſelf, before any other creditors whoſe debts are of 
equal degree (a). This is a remedy by the mere act of law, 
and grounded upon this reaſon; that the executor cannot, 
without an apparent abſurdity, commence a ſuit againſt 
hunſelf as repreſentative of the deceaſed, to recover that 
which is due to him in his own private capacity: but, having 
the whole perſonal eſtate in his own hands, ſo much as 1s 
ſufficient to anſwer his own demand, is, by operation of law, 
applied to that particular purpoſe. Elſe, by being made 
exccutor, he would be put in worſe condition than 


(a) 1 Roll, Abr. 922. Plowd. 5 43. " 
a 
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all the reſt of the world beſides. For, though à ratable 
payment of all the debts of the deceaſed, in equal degree, is 
clearly the moſt equitable method, yet as every ſcheme for a 
proportionable diſtribution of the aſſets among all the creditors 
hath been hitherto found to be impracticable, productive of 
more miſchiefs than it would remedy z ; ſo that the creditor 
who firſt commences his ſuit is intitled to a preference in 
payment; it follows, that as the executor can commence no 
ſuit; he muſt be paid the laſt of any, and of courſe muſt loſs 
his debt, in caſe the eſtate of his teſtator ſhould prove inſol- 
vent, unleſs he be allowed to retain it. The doctrine of re- 
tainer is therefore the neceſſary conſequence of that other 
doctrine of the law, the priority of ſuch creditor who firſt 
commences his action. But the executor ſhall not retain his 
own debt, in prejudice to thoſe of a higher degree; for the 
law only puts him in the ſame ſituation, as if he had ſued 
himſelf as executor, and recovered his debt; which he never 
could be ſuppoſed to have done, while debts of a higher 
nature ſubſiſted. Neither ſhall one executor be allowed to 
retain his own debt, in prejudice to that of his co-executor 
in equal degree; but both ſhall be diſcharged in proportion (b). 
Nor ſhall an executor of his own wrong be i in any caſe per- 
mitted to retain (c), 


II. RxNMIT TER is where he, who hath the true property 
or jus proprietatis in lands, but is out of poſſeſſion thereof, 
and hath no right to enter without recovering poſſeſſion in 
an action, hath afterwards the freehold caſt upon him by 
ſome ſubſequent, and of courſe defective, title: in this caſe 
he is remitted, or ſent back, by operation of law, to his an- 
cient and more certain title (d). The right of entry, which 
he hath gained by a bad title, ſhall be ipſo facto annexed to his 
own inherent good one; and his defeaſible eſtate ſhall be 
utterly defeated and annulled, by the inſtantaneous act of 
law, without his participation or conſent (e). As if A diſſeiſes 
B, that is, turns him out of poſſeſſion, and dies leaving a 

6 —_— A 8 = Cro. Jac. 48g. 

1 ſon, 
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ſon,:C; hereby the eſtate deſcends to C the fon of A, and B 
1s; barred from entering thereon till he proves his right ãn an 
action: now, if after wards C the heir of the diſſeiſor makes 
a leaſe for life to D, with remainder to B, the diſſeiſee 
for life, and D dies 3 hereby the remainder accrues to B, the 
diſſeiſee: who thus gaining a new freehold by virtue of the re- 
mainder, which is a bad title, is by act of law remitted, or in af bis 
former and ſure; eſtate (f). For he hath hereby gained a new 
tight of poſſeſſion, to which the law e annexes | 
his antient right of property. | 8 820 


12 the ſubſequent eſtate, or right of poſleſſion, be gained 
Ros a man's on. act Or conſent, a8 by immediate purchaſe 
being of full age, he ſhall not be remitted. For the taking 
ſuch ſubſequent eſtate was his only folly, and ſhall be looked 
upon as a waiver of his prior right ( g). Therefore it js to be 


obſerved, that to every remitter there are regularly. theſe 
incidents an antient right, and a new defeaſible eſtate of free- 


hold, uniting in one and the ſame perſon; which defeaſible eſtate 
mult be caſt upon the tenant, not gained by his own a or folly. 
The reaſon given by Littleton (h), why this remedy, © which 
operates ſilently and by the mere act of law, was allowed, is 
ſomewhat ſimilar to that given in the preceding article; be- 
cauſe otherwiſe he who hath right would be deprived of all 
remedy. For as he himſelf is the perſon in poſſeſſion of the 
freehold, there is no other perſon againſt whom he can bring 


an action, to eſtabliſh his prior right. And for this cauſe the 


law doth adjudge him in by remitter ; that is, in ſuch plight 
as if he had lawfully recovered the ſame land by ſuit, For, 
as lord Bacon' obſerves (i), the benignity of the law is ſuch, 
as when, to preſerve the principles and grounds of law, it 
depriveth a man of his remedy without his own fault, it will 
rather put him in a better degree and condition than in a worſe. 


Nam quod remedio deflituitur, ipſa re valet ; fs culpa abſit. But 


| there ſhall be no remitter to a right, for which the party has 


Ff) Finch. * 194. Litt. §. 683. (h) 5 66 1. 
(g) Co. Lit. 348. 350. (1) Elem. c. g. 
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no remedy by action (k): as if the iſſue in tail be barred by 
the fine or warranty of his anceſtor, and the freehold is af- 
terwards caſt upon him; heſhall not be remitted to his eſtate 
tail (1) : for the operation of the remitter is exactly the ſame, 
after the finion of the two rights, as that of a real action 
would have been before it. As therefore the iſſue in tail 
could not by any action have recovered his antient eſ- 
tate, he ſhall not recover it by remitter. 


Axp thus much for theſe extrajudicial remedies, as well for 
1 as perſonal | injuries, which are - furniſhed by the 
law, where the parties are ſo peculi arly circumſtanced, as not 
to be able to apply for redreſs in the uſual and "ordinary me- 


thods to the courts of public juſtice. x 


1 1 * 


dc % Ü (00 Moor, 178. 1 And 2866s. 
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Or COUR TS ix GENERAL. 


; 7 


IHE next, and principal, object of our enquiries is 
1 the redreſs of injuries by ſuit in courts: wherein the 
act of the parties and the act of law co-operate z © the act of 
the parties being neceſſary to ſet the law in motion, and the 
proceſs of the law being in general the only inſtrument, by 
which the parties are enabled to procure a certain and adequate 
redreſs. 


AND here it will not be improper to obſerve, that although, 
in the ſeveral caſes of redreſs by the act of the parties mention- 
ed in a former chapter (a), the law allows an extrajudicial re- 
medy, yet that does not exclude the ordinary courſe of juſtice : 
but it is only an additional weapon put into the hands of certain 
perſons in particular inſtances, where natural equity or the pe- 
culiar circumſtances of their ſituation required a more expedi- 
tious remedy, than the formal proceſs of any court of ju- 
dicature can furniſh. 'Therefore, though I may defend my- 
ſelf, or relations, from external violence, I yet am afterwards 
entitled to an act of aſſault and battery: though 1 may retake 
my goods if I have a fair and peaceable opportunity, this 
power of recaption does not debar me from my action of 
trover or detinue: I may either enter on the lands, on 
which I have a right of entry, or may demand poſſeſ- 
ſion by a real action: I may either abate a nuſance by my 
own authority, or call upon the law to do it for me: I may 
diſtrein for rent, or have an action of debt at my own option: 


(2) ch. 1. 
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if I'do not diſtrein my neighbour's cattle damage-feaſant, I may 


compel him by action of treſpaſs to make me a fair ſatisfaction: 


if a heriot, or a deodand, be withheld from me by fraud or 
force, I may recover it though I never ſeized it. And with 
regard to accords and arbitrations, theſe, in their nature being 
merely an agreement or compromiſe, moſt indiſputably ſup- 
poſe a previous right of obtaining redreſs ſome other way, 
which is given up by ſuch agreement. But as to remedies by 
the mere operation of law, thoſe are indeed given, becauſe 
no remedy can be miniſtred by ſuit or action, without running 
into the palpable abſurdity of a man's bringing an action 
againſt himſelf : the two caſes wherein they happen being ſuch, 
wherein the only poſſible legal remedy would be directed 
againſt the very perſon himſelf who ſeeks relief. 


In all other caſes it is a general and indiſputable rule, that 
where there is a legal right, there is alſo a legal remedy, by ſuit 


or action at law, whenever that right is invaded. And, in treat- 


ing of theſe remedies by ſuit in courts, I ſhall purſue the follow- 
ing method: firſt, I ſhall conſider the nature and ſeveral ſpecies 
of courts ef juſtice: and, ſecondly, I ſhall point out in which of 
theſe courts, and in wh manner, the proper remedy may be 
had for private injury ; or, in other words, what injuries are 


cognizable, and how redreſſed, in each reſpeQive ſpecies of 
courts, | | 


FrrsT then, of courts of juſtice. And herein we will con- 
ſider, firſt, their nature and incidents in general; and, then, 


the ſeveral ſpecies of them, erected and acknowledged by the 
laws of England. 


A coun is defined to be a place wherein juſtice is judi- 
cially adminiſtred (b). And, as by our excellent conſtitution the 
lole executive power of the laws is veſted in the perſon of the 
king, it will follow that all congts of juſtice, which are the me- 


(bv) Co. Litt. 38 
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dium by which he adminiſters the laws, are derived from the 


power of the crown (c). For whether created by act of 
parliament, letters patent, or preſcription, (the only methods 
of erecting a new court of judicature) (d) the king's conſent 
in the two former is expreſsly, and in the latter impliedly, 
given. In all theſe courts the king is ſuppoſed in contempla- 
tion of law to be always preſent; but as that is in fact impoſ- 
ſible, he is there repreſented by his judges, whoſe power is 
only an emanation of the royal prerogative. 


Fos the more ſpeedy, univerſal, and impartial adminiſtra- 
ug of juſtice between ſubject and ſubject, the law hath ap- 
pointed a prodigious. variety of, courts,” ſome with a more li- 
mited, others with a more extenſive juriſdiction ; ſome conſti- 
tuted to enquire only, others to hear and determine; ſome to 
determine in the firſt inſtance, others upon appeal and by 
way of review. All'theſe in their turns will be taken notice 
of in their reſpective places: and T ſhall” therefore here only 
mention one diſtinction, that runs throughout them all, viz. 
that ſome of them are courts of record, others not of record. 
A court of record is that where the acts and judicial proceed- 
ings are enrolled in parchment for a perpetual memorial and 
teſtimony : which rolls are called the records of the court, 
and are of ſuch high and ſupereminent authority, that their 
truth is not to be called in queſtion. For it is a ſettled rule 
and maxim, that nothing ſhall be averred againſt a record, nor 
ſhall any plea, or even proof, be admitted to the contrary (e). 
And if the exiſtence of a record be denied, it ſhall be tried 
by nothing but itſelf; that is, upon bare inſpection whether 
there be any fuch record or no; elſe there would be no end 
of diſputes. But if there appear any miſtake of the clerk 
in making up ſuch record, the court will direct him to amend 
it. All courts of record are the king's courts, in right 
of his crown and royal dignity (f), and therefore no other court 
hath authority to fine or impriſon; {6 that the very erection of 
te) See book I. ch. 7. (e) Lid. 
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a new juriſdiction with power of fine or impriſonment makes 
it inſtantly a court of record (g). A court not of record is the 
court of a private man, whom the law will not intruſt with 
any diſcretionary power over the fortune or liberty of his 
fellow- ſubjects. Such are the courts- baron incident to every 
manor, and other inferior juriſdictions: where the proceedings 
are not enrolled or recorded ; but, as well their exiſtence as 
the truth of the matters therein contained ſhall, if diſputed, 
be tried and determined by a jury. Theſe. courts: can hold 
no plea of matters cognizable by the common law, unleſs 
under the value of 40s. nor of any forcible injury whatſo- 
ever, not having any proceſs to arreſt the perſon of dhe de 


fendant (h). 


In every court there muſt be at leaſt three conſtituent 
parts, the adior, reus, and judex : the actor, or plaintiſt, 
who complains of an injury done; the rus, or defendant, 
who is called upon to make ſatistaction tor it; and the jw 
dex or judicial power, which is to examine the truth of 
the faQ, to determine the law ariſing upon that fact, and, 
if any injury appears to have been done, to aſcertain 
and by its officers to apply the remedy. It is alſo uſual in 
the ſuperior courts to have attorneys, and advocates or 


counſel, as aſſiſtants. 


Ax attorney at law anſwers to the procurator, or proctor, of 
the civilians and canoniſts (i). And he is one who is put in 
the piace, ſtead, or turn of another, to manage his matters of- 
law, Formerly every ſuitor was obliged to appear in perſon, to 
proſecute or defend his ſuit, (according to the old Gothic con- 
ſtitution) (k)unleſs by ſpecial licence under the king's letters pa- 
tent (). This is ſtill the law in criminal caſes. And an idiot can- 
not to this day appear by attorney, but in perſon(m); for he hath 
not diſcretion to enable him to appoint a proper ſubſtitute: and 


(2) Salk. . 12 Mod. 388. 4 nati auncupantur.” 
(h) 2 Inft. 31 (*) Stiernhook de jure Goth, J. 1. 
(i) Pope Bodiiace VIII. /a 6 Decretal. c. 6. 
4.3. 4. 16. F. 3. ſneaks of . procurate= () F. N. B. 28. 
„ 'r;bus, qui in aliguibus pertibut ator- (m) 16:9. 23. 
upon 
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upon his being brought before the court in ſo defenceleſs a con- 
dition, the judges are bound to take care of his intereſts, and 
they ſhall admit the beſt plea in his behalf that any one preſent 
can ſuggeſt (n.) But, as in the Roman law © cum olim in uſt 
* fuiſſet, alterius nomine agi non poſſi, fed, quia hoc non minimam 
ct incommoditatem habebat, coeperunt bomines per procuratoret 
6 litigare (o),“ ſo with us, upon the fame principle of con- 
venience, it is now permitted in general, by divers antient fta- 
tutes, whereof the firſt is ſtatute Weſt. 2. c. 10. that attorneys 
may be made to proſecute or defend any action in the abſence 
of the parties to the ſuit, Theſe attorneys are now formed 
into a regular corps; they are admitted to the execution of 
their office by the ſuperior courts of Weſtminſter-hall; and 
are in all points officers of the reſpective courts in which they 
are admitted: and, as they have many privileges on account 
of their attendance there, ſo they are peculiarly ſubject to 
the cenſure and animadverſion of the judges. No man can 
practiſe as an attorney in any of thoſe courts, but ſuch as is 
admitted and fworn an attorney of that particular court: 
an attorney of the court of king's bench cannot practiſe in 
the court of common pleas ; nor vice verſa. To practiſe in 
the court of chancery it is alſo neceſſary to be admitted a-ſo- 
ticitor therein: and by the ſtatute 22 Geo. II. c. 46. no perfon 
ſhall act as an attorney at the court of quarter ſeſſions, but 
ſuch as has been regularly admitted in ſome ſuperior court of 
record. So early-as the ſtatute 4 Hen. IV. c. 18. it was en- 
acted, that attorneys ſhould be examined by the judges, and 
none admitted but ſuch as were virtuous, learned, and ſworn 
to do their duty, And many ſubſequent ſtatutes (p) have laid 
them under farther regulations. | | 


Or. advocates, or (as we generally call them) counſel, there 
ere two ſpecies or degrees; barriſters, and ſerjeants. The for- 
mer are admitted after a conſiderable period of ſtudy, or at leaſt 
Randing, in the inns of court (q); and are in our old books ſtiled 


(=) Bro. Abr. t. idezt. 1. Geo. II. c. 23. 22 Geo, II. c. 46. 23 Geo, 
(5) nſt. 4- 11. 10. | II. c. 26. 
} 


J 
(p) 3 J. I. c: 7. 12 Geo. I. c. 29. 1 (9) See vol, I. introd. &. 1. 
appren- 
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apprentices, apprenticii ad legem, being looked upon as merely 
learners, and not qualified to execute the full office of an advo- 
cate till they were ſixteen years ſtanding; at which time, ac- 
cording to Forteſcue (r); they might be called to the ſtate and 
degree of ſerjeants, of ſervientes ad legem. How antient and 
Honourable this ſtate and degree is, the form, ſplendor, and 
Profits attending it, have been ſo fully diſplayed by many learn- 
ed writers (s), that they need not be here enlarged on. I ſhall 
only obſerve, that ſerjeants at law are bound by a ſolemn 
oath (t), to do their duty to their clients: and that by cuſtom 
(u) the judges of the courts of Weſtminſter are always admit- 
ted into this venerable order, before they are advanced to the 
bench; the original of which was probably to qualify the 
puiſne barons of the exchequer to become juſtices of aſſiſe, ac 
cording to the exigence of the ſtatute of 14 Edw. III. c. 16. 
From both theſe degrees ſome are ufually ſelected to be his 
majeſty's counſel learned in the law; the two principal of 
whom are called his attorney, and ſolicitor, general. The 
firſt king's counſel, under the degree of ſerjeant, was fir 
Francis Bacon, who was made ſo honoris cauſa, without ei- 
ther patent or fee (w); ſo that the firſt of the modern 
order (who are now the ſworn ſervants of the crown, with 
a ſtanding ſalary) ſeems to have been fir Francis North, 
afterwards lord keeper of the great teal to king Charles 
II (x). Theſe king's counſel anſwer in Tome meaſure to 
the advocates of the revenue, advocati fiſci, among the 
Romans. For they muſt not be employed in any cauſe againſt 
the crown without ſpecial licence; in which reſtriction they 
agree with the advocates of the fiſc (y): but in the imperial 
law the- prohibition was carried ſtill farther, and perhaps was 
more for the dignity of the ſovereign ; for, excepting ſome 
peculiar cauſes, the fiſcal advocates were not permitted to be- 
at all concerned in private ſuits between ſubject and ſub- 


(r) De LL. e. vo. * hw.” 

(s) Forteſc ibid. 10. Rep. pref. (t) 2 Iaft. 214. -_ 
Dugdal. Orig. Jurid. To which may (u) Fortelc. e. 50. 
be added a tract by the late ſerjeant (w) See his letters. 256. 
Wynne, printed in 1766, intitled, ob- (x] Sce his life by Roger North. 3y. 
& ſervations touching the antiquity and () Ced. 2. g. 1. 
1 dignity of the degree of ſerjc ant at : 
| jeg. 
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ſubje& (2). A cuſtom has of late years prevailed of granting 
letters patent of precedence to ſuch barriſters, as the eroum 
thinks proper to honour with that mark of diſtinction: where- 
by they are intitled to ſuch rank and pre- audience (a) as are 
aſſigned in their reſpective patents; ſometimes next after the 
king's attorney general, but uſually next after his majeſty's 

counſel then being. Theſe (as well as the queen's attorney and 
ſolicitor general) (b) rank promiſcuouſly with the king's coun- 
ſel, and together with them ſit within the bar of the reſpec- 
tive courts: but receive no ſalaries, and are not ſworn; and 
therefore are at liberty to be retained in cauſes againſt the 
crown. And all other ſerjeants and barriſters indiſcriminately 
except in the court of common pleas where only ſerjeants are 
admitted) may take upon them the protection and defence of 
any ſuitors, whether plaintiff or defendant; who are therefore 
called their clients, like the dependants upon the antient Ro- 
man orators. Thoſe indeed practiſed gratis, for honour mere- 
ly, or at moſt for the ſake of gaining influence: and fo like- 
wife it is eſtabliſhed with us (a), that a counſel can maintain 
no action for his fees; which are given, not as Jocatio vel con- 
duclio, but as quiddam nn not as a ſalary or hire, but 
as a mere gratuity, which a rn cannot demand without 
doing wrong to his reputation (d): as is alſo laid down with re- 
gard to advocates in the civil law (e), whoſe honorarium was di- 
rected by a decree of the ſenate not to exceed in any caſe ten 

(2) Cod. 2. J. 13. e queen's attorney and ſolicitor, 
(a) Pre- audience in the courts is rec- 8, Serjeants at law. 


koned of ſo much conſequence, that it 9. The recorder of London. 
way not be amiſs to ſubjoin 4 ſhort table — Advocates of the civil law 


of the precedence which uſually obtains . Barriſters, 
among the practiſers. In the court of exchequer two of the 
t. The king's premier ſerjeant, (ſo moſt experienced barriſters, called the 
eonſtituted by ſpecial patent.) peſt- man and the tab-man, (from the 
2. The king's antient ſetjeant, or places in which they fit) have alſo a 
the eldeſt among the king's ſerjeants, precedence in motions. 
3. The king's advocate general. (b) Seld. tit. hon. 1. 6. 7. 
4. The king's attorney general. (c) Davis pref. 22. 1 Chan. Rep. 38. 
g. The king's ſolicitor general. (0) Davis. * 
6. The king's ſerjeants. (ec) FF. 88. 
7. The king's counſel, with the 


thouſand 
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thouſand ſeſterces, or about 80. of Engliſh money (f). And, 
in order to encourage due freedom of ſpeech in the lawful de- 
fence of their clients, and at the ſame time to give a check to 
the unſeemly licentiouſneſs of proſtitute and illiberal men (a 
few of whom may ſometimes inſinuate themſelves even into 
the moſt honourable profeſſions) it hath been holden that a 
counſel is not anſwerable for any matter by him ſpoken, rela- 
tive to the cauſe in hand and ſuggeſted in his client's inſtructi- 
ons ; although it ſhould refle&t upon the reputation of another, 
and even prove abſolutely groundleſs: but if he mentions an 
untruth of his own invention, or even upon inſtructions, if it 
be impertinent to the cauſe in hand, he is then liable to an 
action from the party injured (g). And counſel guilty of de- 
ceit or colluſion are puniſhable by the ſtatute Weſtm. x. 3 
Edw. J. c. 28. with ampriſonment for a year and a day, and 
perpetual filence in the courts: a puniſhment ſtill ſometimes 
inflQed for grof miſdemeſnors in practice (h). 


2 (cy Tac. ann. 11. | (h) Raym. 376. 
8 Cro. * 1 ig: | | 
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"— vi ; PUBLIC COURTS or 7 COMMON 
LAW, AND EQUITY. 


[FTE ate next to conſider the ſeveral ſpecies and diſtin&i- 
ons of courts of juſtice, which are acknowleged 

and uſed in this kingdom. And theſe are either ſuch as are of 
public and general juriſdiction throughout the whole realm; 
or ſuch as are only of a private and ſpecial juriſdiction in ſome 
particular parts of it. Of the former there are four ſorts ; the 
univerſally eſtabliſhed courts of common law and equity; 
the eccleſiaſtical courts ; the courts military; and courts ma- 
ritime. And firſt of fach public coutts as are courts of com- 


mon law or equity. 


Tux policy of our antient conſtitution, as regulated and 
eſtabliſhed by the great Alfred, was to bring juſtice home to 
every mains door, by conſtituting as many courts of judica- 
ture as there are manors and townſhips in the kingdom; 
wherein injuries were redreſſed in an eaſy and expeditious man- 
ner, by the ſuffrage of neighbours and friends. Theſe little 
courts however communicated with others of a larger juri- 
diction, and thoſe with others of a ſtill greater power; a 
cending gradually from the loweſt to the ſupreme courts, 
which were reſpectively conſtituted to correct the errors of 
the inferior ones, and to determine ſuch cauſes as by rea- 
ſon of their weight and difficulty demanded a more ſolemn 


The courſe of juſtice flowing in large ſtreams 
from 


diſcuſſion. 
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from the king, as the fountain, to his ſupetior courts of record; 
and being then ſubdivided into ſmaller channels, till the whole 
and every part of the kingdom were plentifully watered and re- 
ſreſhed. An inſtitution that ſeems highly agreeable to the dic- 
zates of natural reaſon, as well as of more enlightened policy; be- 
ing equally ſimilar to that which prevailed in Mexico and Peru 
before they were diſcovered by the Spaniards; and that which 
was eſtabliſhed in the Jewiſh republic by Moſes. In Mexico each 
town and province had its proper judges, who heard and decided 
cauſes, except when the point in litigation was too intricate for 
their determination; and then it was remitted to the ſupreme. 
court of, the empire, eſtabliſhed in the capital, and conſiſting 
of twelve judges (a). Peru, according to Garcilaſſo de Vega (an 
hiſtorian deſcended from the antient Incas of that country) was 
divided into ſmall diſtricts containing ten families each, all re- 
giſtered, and under one migiſtrate; who had authority to decide 
little differences and puniſh petty crimes. Five of theſe compo- 
ſed a higher daſs or ffty families; and two of theſe laſt compo- 
ſed another called a hundred. Ten hundreds conſtituted the largeſt 
diviſion, conſiſting of a thouſand families; and each diviſion had 
its ſeparate judge or magiſtrate, with a proper degree of ſubor- 
dination (b). Inlike manner we read of Moſes; that, finding the 
ſole adminiſtration of juſtice too heavy for him, he © choſe able 
men out of all Iſrael, ſuch as feared God, men of truth, hating 
* covetouſneſs; and made them heads over the people, rulers 
„of thouſands, rulers of hundreds, rulers of fifties, and rulers of 
< tens: and they judged the people at all ſeaſons; the hard cauſes 
ce they brought unto Moſes, but every ſmall matter they judged 
te themſelves (c). Theſe inferior courts, at leaſt the name and 
form of them, ſtil continue in our legal conſtitution: but as 
the ſuperior courts of record have in practice obtained a concur- 
rent original juriſdiction with theſe; and as there is beſides a power 
of removing plaints or actions thither from all the inferior ju- 
riſdictions; upon theſe accounts (among others) it has happened 


(a) Mod. Un. Hiſt, xxxviii. 46g. (c) Exod. c. 18. 
{Þ) Leid. xxxix. 14. 
that 
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that theſe — have fallen into decay, and almoſt 
into oblivion: whether for the better or the worſe, may be 
matter of ſome. ſpeculation; when: we conſider on the one 
hand the encreaſe of expenſe and delay, and on the other the 
more upright 5-408 deciſion, ene from this 
ä it 281 0? 2. 


Tun asker 1 call obſerve a on these foveral 
courts, conſtituted for the redreſs of civil injuries, (for with 
thoſe of a juriſdiction merely criminal I ſhall not at preſent con- 
_cern myſelf) will be by beginning with the loweſt, and thoſe 
"whoſe jutiſdiction, though public and generally diſperſed 
throughout the kingdom, is yet, (with regard to each particu- 
lar court) confined to very narrow limits; and ſo aſcending gra- 
dually to thoſe of the moſt extenſive — — * 


I. Taz loweſt, and at tthe ame time. the _ exploits 
court of juſtice known to the law of England is the court of 
piepoudre, curia pedis pulverizati: ſo called from the duſty feet of 
the ſuitors; or according to Sir Edward Coke (d), becauſe juſtice 
is there done as ſpeedily as duſt can fall from the foot. Upon 
the ſame principle that juſtice among the Jews was adminiſtred 
in the gate of the city (e), that the proceedings might be the more 
ſpeedy, as well as public. But the etymology given us by a 
learned modern writer (f) is much more ingenious and ſatisfactory; 
it being derived, according to him, from pied puldreaux a ped- 
far, in old French, and therefore ſignifying the court of fuch 
petty chapmen as reſort to fairs or markets. It is a court of re- 
cord, incident to every fair and market; of which the ſteward 
of him, who owns or has the toll of the market, is the judge. 
It was inſtituted to adminiſter juſtice for all injuries done in that 
very fair or market, and not in any preceding one. So that the 
injury muſt be done, complained of, heard, and determined, 
within the compaſs of one and the fame day. The court hath 


(d) 4 Inſt. 272. (f) Barrington's obſervat. on the ſtat. 
(e) Ruth. c. 4 337. 
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cognizance of all matters that can poſſibly ariſe within the pre- 
cin& of that fair or market; and the plaintiff muſt make oath 
that the cauſe of an action aroſe there (g). From this court a 
writ of error lies, in the nature of an appeal, to the courts at 
Weſtminſter (h). The reaſon of its inſtitution ſeems to have 
been, to da juſtice expeditiouſly among the variety of perſons, 
that reſort from diſtant places to a fair or market: ſince it is 
probable that no other inferior court might be able to ſerve its 
proceſs, or execute its judgments, on both or perhaps either 
of the parties; and therefore, unleſs this court had been 
erected, the complaint muſt neceſſarily have reſorted even in 
the firſt inſtance to ſome ſuperior judicature. 


II. Tur court-baron is a court incident to every manor in 
the kingdom, and is holden by the ſteward within the faid ma- 
nor. This court-baron is of two natures (i): the one is a cuſtom- 
ary court, of which we formerly ſpoke (Y, appertaining entirely 
to the copyholders, in which their eſtates are transferred by 
{urrender and admittance, and other matters tranſacted relative 
to their tenures only. The other, of which we now ſpeak, is a 
court of common law, and it is the court of the barons, by which 
name the freeholders were ſometimes antiently called; for that it 
is held before the freeholders who owe ſuit and ſervice to the ma- 
nor, the ſteward being rather the regiſtrar than the judge. Theſe 
courts, though in their nature diſtinct, are frequently confound- 
ed together. The court we are now conſidering, viz. the free- 
holders' court, was compoſed of the lords tenants, who were 
the pares of each other, and were bound by their feodal tenure 
to aſſiſt their lord in the diſpenſation of domeſtic juſtice. This 
was formerly held every three weeks; and its moſt important 
buſineſs is to determine, by writ of right, all controverſies re- 
lating to the right of lands within the manor. It may alſo hold 
plea of any perſonal actions, of debt, treſpaſs on the cafe, or 
the like, where the debt or damages do not amount to forty ſhil- 


(g) Stat. 19 Edw. IV. c, 2. (i) Co. Litt. 58. 
(k) Cro. Eliz. 773. | (*) Book II. ch. 4. ch. 6. and ch. 22. 
VoI. III. 
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lings (1). Which is the ſame ſum, or three marks, that bound- 
ed the juriſdiction of the antient Gothic courts in their loweſt 
inſtance, or fierding-courts, ſo called becauſe four were inſtitut- 
ed within every ſuperior diſtri or hundred (m). But the pro- 
ceedings on a writ of right may be removed into the county 
court by a precept from the ſheriff called a lt (n), quia tollit 
atque eximit cauſam e curia baronum (o). And the proceedings 
in all other actions may be removed into the ſuperior courts by 
the king's writs of pone (p), or accedas ad curiam, according to 
the nature of the ſuit (q). After judgment given, a writ alſo 
of falſe judgment (r) lies to the courts at Weſtminſter to rehear 
and review the cauſe, and not a writ of error; for this is not a 
court of record: and therefore in all theſe writs of removal, 
the firſt direction given is to cauſe the plaint to be recorded, 


recordari facias loquelam. 


III. A HUND RED court is only a larger court-baron, being 
Held for all the inhabitants of a particular hundred inſtead of a 
manor. 'The free ſuitors are here alſo the judges and the ſteward 

the regiſtrar, as in the caſe of a court baron. It is likewiſe no 
court of record; reſembling the former in all points, except that 
in point of territory it is of a greater juriſdiction (s). This is ſaid 
by fir Edward Coke to have been derived out of the county court 
for the eaſe of the people, that they might have juſtice done to 
.them at their own doors, without any charge or loſs of time (t) : 
but its inſtitution was probably co-eval with that of hundreds 
themſelves, which were formerly obſerved (v) to have been intro- 
duced though not invented by Alfred, being derived from the 
polity of the antient Germans. The centeni, we may remember, 
were the principal inhabitants of a diſtrict compoſed of different 
villages, originally in number an hundred, but afterwards only 


(1) Finch. 248. (q) F. N. B. 4. 50. Finch. L. 444,445. 
(m) Stiernhook de jure Cet h. l. 1. c. 2. (r) F. N. B. 18. 

[u) F. N. B. 3, 4. See append. No. I. & 2. (5) Finch. L. 248. 4 Inſt. 267. 
(o) 3. Rep. Pref. (t) 2 Inſt. 71. 
(p) Sce append, No. I. $ 3 (v) Vol, I. introd. F. 4. 


called 
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called by that name (u); and who probably gave the ſame de- 


nomination to the diſtrict out of which they were choſen. 


Caeſar ſpeaks poſitively of the judicial power exerciſed in their 
hundred-courts and courts- baron. Principes regionum, atque 
pagorum,” (which we may fairly conſtrue, the lords of hundred 
and manors) * inter ſues jus dicunt, controverſiaſque minuunt 
(w). And Tacitus, who had examined their conſtitution ſtill 
more attentively, informs us not only of the authority of the 
lords, but of that of the centeni, the hundredors, or jury; who 
were taken out of the common freeholders, and had themſelves 
a ſhare in the determination. Eliguntur in conciliis et prin- 
« cipes, qui jura per pagos vicoſque reddunt: centeni ſingulic, 
tc ex plebe comites, conſilium ſimul et auctoritas, adſunt (x).“ 
This hundred-court was denominated haereda in the Gothic 
conſtitution (y). But this court, as cauſes are equally liable to 
removal from hence, as from the common court- baron, and 
by the ſame writs, and may alſo be reviewed by writ of falſe 
judgment, is therefore fallen into equal diſuſe with regard to 
the trial of actions. 


IV. Tux county court is a court incident to the juriſdiction 


of the ſneriff. It is not a court of record, but may hold pleas 


of debt or damages under the value of forty ſhillings (2). Over 
ſome of which cauſes theſe inferior courts have, by the expreſs 
words of the ſtatute of Glouceſter (a), a juriſdiction totally exclu- 
ſive of the king's ſuperior courts. For in order to be entitled to 


ſue an action of treſpaſs for goods before the king's juſticiars, 


the plaintiff is directed to make affidavit that the cauſe of action 
does really and bona fide amount to 40s: which affidavit is now 


unaccountably diſuſed (b), except in thecourtof exchequer. The 


ſtatute alſo 43 Eliz. c. 6. which gives the judges in all perſonal 
actions, where the jury aſſeſs leſs damages than 407. a power 


(u) Centeni ex fingulis pagis ſunt, id- (x) De merib. German. c. 13. 
que «pſum inter ſues vecantur; et, qued (y) Steirnhook, J. I. c. a. 
prime numer us fat jam nomen et hener (z) 4 Inſt. 266. 

f. Tac. de mer. _ c. 6. (a) 6 Edw. I. c. 8. 

(w) De bell. Gall. I. 6. c. 22. (b) 2 loft, 391. 
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to certify the ſame and abridge the plaintiff of his full coſts, was 
alſo meant to prevent vexation by litigious plaintiffs; who, for 
Purpoſes of mere oppreſſion, might be inclinable to inſtitute 
ſuits in the ſuperior courts for injuries of a trifling value. 
The county court may alſo hold plea of many real actions, and 
of all perſonal actions to any amount, by virtue of a ſpecial 
writcalled a juſticies, which is a writ empowering the ſheriff 
for the ſake of diſpatch to do the ſame juſtice m his county 
court, as might otherwiſe be had at Weſtminſter (c). The 
freeholders of the county are the real judges in this court, and 
the ſheriff is the miniſterial officer. The great conflux of 
freeholders, which are ſuppoſed always to attend at the coun- 
ty court, (which Spelman calls forum plebiae juſtitiae et thea- 
trum comitivae poteſtatis) (d) is the reaſon why all acts of parlia- 
ment at the end of every ſeſſion were wont to be there pub- 
liſhed by the ſheriff; why all outlawries of abſconding offend- 
ers are there proclaimed; and why all popular elections which 
the freeholders are to make, as formerly of ſheriſffs and con- 
ſervators of the peace, and ſtill of coroners, verdurors, and 
knights of the ſhire, muſt ever be made in pleno comitatu, or, 
in full county court. By the ſtatute 2 Edw. VI. c. 25. no county 
court ſhall be adjourned longer than for one month, conſiſting 
of twenty eight days. And this was alſo the antient uſage, as 
appears from the laws of king Edward the elder (e): pracpeſitus 
< (that is, the ſheriff) ad guartam circiter ſeptimanam frequentem 
e populi concionem celebrato; cuique jus dicito; liteſque ſingulas di- 
44% nito.“ In thoſe times the county court was a court of great 
dignity and ſplendor, the biſhop and the ealdorman (or earl) with 
the principal men of the ſhire ſitting therein to adminiſter juſ- 
tice both in lay and eccleſiaſtical cauſes (f). But its dignity was 
much impaired, when the biſhop was prohibited and the earl 
neglected to attend it. And, in modern times, as proceedings 
are removeable from hence into the king's ſuperior courts, by 
writ of pone or recordare (g), in the ſame manner as from hundred- 


(c) Finch. 318. F. N. B. 152, (f) ZIL. Eadgari. c. 8. 
5 Gleſſ. v. cemitatus. (E) F. N. B. 70. Finch. 448. 
C c. 11. 
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courts, and courts-baron; and as the ſame writ of falſe judg- 


ment may be had, in nature of a writ of error; this has occa- 
ſioned the ſame diſuſe of bringing actions therein. 


THESE are the ſeveral ſpecies of common law courts, which 
though diſperſed univerſally throughout the realm, are never- 
theleſs of a partial juriſdiction, end conhned to particular di- 
ſtricts: yet communicating with, and as it were members of, 
the ſaperior courts of a more extended and general nature; 
which are calculated for the adminiſtration of redreſs not in 
any one lordſhip, hundred, or county only, but throughout the 
whole kingdom at large. Of which ſort is 


V. Tux court of common pleas, or, as it is frequently term- 
ed in law, the court of common bench. 


By the antient Saxon conſtitution there was only one ſaperior 
court of juſtice in the kingdom: and that had cognizance both 
of civil and ſpiritual cauſes; viz. the wwittena-gemote, or general 
council, which aſſembled annually or oftener, wherever the king 
kept his Eafter, Chriſtmas, or W hitſontide, as well to do private 
Juſtice as to conſult upon public buſineſs. At the conqueſt the 
eccleſiaſtical juriſdiction was diverted into another channel; and 
the conqueror, fearing danger from theſe annual parliaments, 
contrived alſo to ſeparate their miniſterial power, as judges, from 
their deliberative, as counſellors to the crown, He therefore eſ- 


tabliſhed a conſtant court in his own hall, thence called by Brac- 


ton (h) and other antient authors a regia or aula regis. Thiscourt 
was compoſed of the king's great officers of ſtate reſident in his 
palace, and uſually attendant on his perſon: ſuch as the lord 
high conſtable and lord mareſchal, who chiefly preſided in mat- 
ters of honour and of arms; determining according to the law 
military and the law of nations. Beſides theſe there were the 
lord high ſteward, and lord great chamberlain; the ſteward of 
the houſhold; the lord chancellor, whoſe peculiar buſimeſs it was 


(b} £ 9:49. 3.6 7 
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to keep the king's ſeal, and examine all ſuch writs, grants, and 
letters, as were to paſs under that authority; and the lord high 
treaſurer, who was the principal adviſer in all matters relating 
to the revenue. Theſe high officers were aſſiſted by certain per- 
ſons learned in the laws, who were called the king's juſticiars 
or juſtices; and by the greater barons of parliament, all of 
whom had a ſeat in the aula regia, and formed a kind of court 
of appeal, or rather of advice, in matters of great moment 
and difficulty. All theſe in their ſeveral departments tranſact- 
ed all ſecular buſineſs both criminal and civil, and likewiſe the 
matters of the revenue: and over all preſided one ſpecial ma- 
giſtrate, called the chief juſticiar or capitalis juſticiarius totius 
Augliae; who was allo the principal miniſter of ſtate, the ſe- 
cond man in the kingdom, and by virtue of his office guardian 
of the realm in the king's abſence. And this officer it was 
who principally determined all the vaſt variety of cauſes that 
aroſe in this extenſive juriſdiction; and from the plenitude of 
his power grew at length both obnoxious to the people and 
dangerous to the government which employed him (j). 


THis great univerſal court being bound to follow the king's 
houſehold in all his progreſſes and expeditions, the trial of com- 
mon cauſes therein was found very burthenſome to the ſubject. 
Wherefore king John, who dreaded alſo the power of the juſ- 
ticiar, very readily conſented to that article which now forms the 
eleventh chapter of magna carta, and enacts“ that communia pla- 
&* citanon ſequantur curiam regis, ſed teneantur in aliquo lacacerto.” 
This certain place was eſtabliſhed in Weſtminſter-hall, the place 
where the aularegis originally ſate, when the king reſided in that 
city; and there it hath ever fince continued. And the court 
being thus rendered fixed and ſtationary, the judges became ſo 
too, and a chief with other juſtices of the common pleas was 
thereupon appointed; with juriſdiction to hear and determine 
all pleas of land, and injuries merely civil between ſubject and 


ſubject. Which critical eſtabliſhment of this principal court of 


(3) Spelm. Gl. 331, 2, 3. Gilb, Hi, C. P. introd, 17. 
common 
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common law, at that particular juncture and that particular 
place, gave riſe to the inns of court in its neighbourhood ; 
and thereby colleCting together the whole body of the common 
lawyers, enabled the law itſelf to withſtand the attacks of the 
canoniſts and civilians, who laboured to extirpate and deſtroy - 
it (i). This precedent was ſoon after copied by king Philip the 
fair ia France, who about the year 1302 fixed the parliament 
of Paris to abide conftantly in that metropolis ; which before 
uſed to follow the perſon of the king, wherever he went, and 
in which he himſelf uſed frequentiy to decide the cauſes that 
were there depending : but all were then referred to the ſole 
cognizance of the parliament and its learned judges (k). And 
thus alſo in 1495 the emperor Maximilian I. fixed the imperi- 
al chamber (which before always travelled with the court and 
houthold) to be conſtantly held at Worms, from whence it was 
afterwards tranſlated to Spire (. 


Tur aula regia being thus ſtripped of ſo conſiderable a 
branch of its juriſdiction, and the power of the chief juſticiar 
being alſo conſiderably curbed by many articles in the great 
charter, the authority of both began to decline apace under the 
long and troubleſome reign of king Henry III. And in farther 
purſuance of this example, the other ſeveral offices of the 
chief juſticiar were under Edward the firſt (who new model- 
led the whole frame of our judicial polity) ſubdivided and bro- 
ken into diſtinct courts of judicature, A court of chivalry was 
erected, over which the conſtable and mareſchal preſided; as 
did the ſteward of the houſhold over another, conſtituted 
to regulate the king's domeſtic ſervants. "The high ſteward, 
with the barons of parliament, formed an auguſt tribunal 
for the trial of delinquent peers; and the barons reſerved 
to themſelves in parliament the right of reviewing the 
ſentences of other courts in the laſt reſort. The diſtri- 
bution of common juſtice between man and man was thrown 
into ſo provident an order, that the great judicial officers were 


(i) See vol. I. introd F. 1. (1) 16:4. xxix. 267. 
(k) Mod. Un. Hiſt. xxiii. 396. 
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made to form a checque upon each other: the court of chance- 
ry iſſuing all original writs under the great ſeal to the other 
courts ; the common pleas being allowed to determine all 
cauſes between private ſubjects; the exchequer managing the 
king's revenue ; and the court of king's bench retaining all the 
juriſdiction which was not cantoned out to other courts, and 
particularly the ſuperintendence of all the reſt by way of appeal; 
and the ſole cognizance of pleas of the crown or criminal 
cauſes, For pleas or ſuits are regularly divided into two ſorts ; 
fleas of the crown, -which comprehend all crimes and miſ- 
demeſnors, wherein the king (on behalf of the public) is the 
plaintiff ; and common pleas, which include all civil actions 
depending between ſubject and ſubject. The former of thoſe 
were the proper object of the juriſdiction of the court of 
kmg's bench ; the latter of the court of common pleas. 
Which is a court of record, and is ſtiled by fir Edward 
Coke (m) the lock and key of the common law; for herein 
only can real actions, that is, actions which concern the right 
of freehold or the realty, be originally brought : and all other, 
or perſonal, pleas between man and man are likewiſe here de- 
termined ; though in ſome of hem the king's bench has allo a 
concurrent authority, 


Tux judges of this court are at preſent (n) four in number, 
one chief and three puiſne juſtices, created by the king's let- 
ters patent, who ſit every day in the four terms to hear and de- 
termine all matters of law ariſing in civil cauſes, whether 
real, perfonal, or mixed ard compounded of both. 
Theſe it takes cognizance of, as well originally, as upon re- 
moval from the inferior courts hetore-mentioned, But a writ 
of error, in the nature of an appeal, hes from this court into 
the court of king's bench. 


(m) 4 Infi. 99. de ſully ſupplied with judges of the 

(o) King James l. during part of his fuperior counts, And, in ſubſequent 
eig, appointed five judges in every reigns, upon the permanent indiſpo- 
court, for the benefit of a caſting voice ſuion of a judge, a fifth hath been 
in caſe of a difference in opinion, and ſemetimes appointed, Raym. 378. 
that che circuits might at all times 
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VI. Tur court of king's bench (ſo called becauſe the king 
uſed formerly to fit there in perſon (o), the ſtile of the court 
ſtill being coram iþ/o rege) is the ſupreme court of common 
law in the kingdom; conſiſting of a chief juſtice and three 
puiſue juſtices, who are by their office the ſovereign conſerva- 
tors of the peace and ſupreme coroners of the land. Yet, 
though the king himſelf uſed to fit in this court, and ſtill is 
ſuppoſed ſo to do; he did not, neither by law is he empower- 
ed (p) to, determine any cauſe or motion, but by the mouth 
of his judges, to whom he hath committed his whole judict- 


al authority (q). 


Tuis court (which as we have ſaid) is the remnant of the 
aula regia, is not, nor can be, from the very nature and conſti- 
tution of it, fixed to any certain place, but may follow the kingꝰs 
court wherever it goes; for which reaſon all proceſs ĩſſuing out 
of this court in the king's name is returnable © ubicunque fueri- 
* mus in Anglia.“ It hath indeed, for ſome centuries paſt, uſually 
fate at Weſtminſter, being an antient palace of the crown; but 
might remove with the king to York or Exeter, if he thought 
proper to command it. And we find that, after Edward I. had 
conquered Scotland, it actually ſate at Roxburgh (r). And this 
moveable quality, as well as its dignity and power, are fully ex- 
preſſed by BraQton, when he ſays that the juſtices of this court are 
t capitales, generales, perpetui, et majores; a latere regis reſiden- 
« tes; qui ommiumaliorumcorrigere ten-ntur injuriaset errores (S).“ 
And it is moreover eſpecĩally provided in thearticuli ſupercartas (t 


that the king's chancellor, and the juſtices of his bench ſhall 


(o) 4 Inſt. 73. James l. is ſaid to have ſate there in per- 
(y) See book I. ch. 7. The king uſed fon, but was informed by his judges that 


to decide cauſes in perſon in the ala re- he could not deliver an opinion. 

gia. * Incuria demini regis ipſe in pre= (q) 4 Inſt. 71. 

** pria perſona jura decernit.” (Dial, (r) M. 20, 21 Edw. I. Hale Hiſt. C. L. 
de Scacch. I. 1.4 4.) Aſter its diſſoluti- 200. 

on, king Edward I. frequently fate in the © (8) J. 2. 6. ©. 

court of king's bench. (Sce the records (t) 28 Edw. I. c. f. 

cited 4 Burr. 85 1.) And, in later times, 


follow 


* 
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follow him, ſo that he may have at all times near unto him 
ſome that be learned in the laws. 


Tx juriſdiction of this court is very high and tranſcendent. 
It keeps all inferior juriſdictions within the bounds of their au- 
thority, and may either remove their proceedings to be determi- 
ned here, or prohibit their progrefs below. It ſuperintends all 
civil corporations in the kingdom. Tt commands magiſtrates 
and others to do what their duty requires, in every caſe where 
there is no other ſpecific remedy. It protects the liberty of 
the ſubject, by ſpeedy and ſummary interpoſition. It takes 
cognizance both of criminal and civil cauſes; the former in 
what is called the crown-ſide or crown-office ; the latter in 
the plea-ſide of the court. The juriſdiction of the crown-ſide 
it is not our preſent bufineſs to confider: that will be more 
properly diſcuſſed in the enfuing volume. But-on the plea- 
fide, or civil branch, it hath an original juriſdiction and cog- 
nizance of all treſpaſſes, and other injuries, alleged to be com- 
mitted vi ef armis: which, being a breach of the peace, ſa- 
vour of a criminal nature, although the action is brought for 
a civil remedy; and for which the defendant ought in ſtrict- 
neſs to. pay a fine to the king, as well as damages to the in- 
jured party (u). This court might likewiſe, upon the diviſion 
of the aula regia, have originally held plea of any other civil 
action whatſoever, (excepting actions real, which are now ve- 
ry ſeldom in uſe) provided the defendant was an officer of the 
court; or in the cuſtody of the marſhall, or priſon-keeper, of 
this court, for a breach of the peace or any other offence (w). 
In proceſs of time, by a fiction, this court began to hold plea © 
of all perſonal actions whatſoever, and has continued to do ſo for 
ages(x): it being ſurmiſed that the defendantis arreſted for a ſup- 
poſed treſpaſs, which he never has in reality committed; and 
being thus in the cuſtody of the marſhall of this court, the 
plaintiff 1s at hberty to proceed againſt him for any other per- 
ſonal injury: which ſurmiſe, of being in the marſhall's cuſtody, 


(„) Finch. L. 198. (x) Bid. 72. 
() 4 lol. 71. 
the 
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the defendant is not at liberty to diſpute (y). And theſe ficti- 
ons of law, though at firſt they may ſtartle the ſtudent, he 
will find upon farther conſideration to be highly beneficial 
and uſeful ; eſpecially as this maxim is ever invariably obſer- 
ved, that no fiction ſhall extend to work an injury; its pro- 
per operation being to prevent a miſchief, or remedy an in-- 
convenience, that might reſult from the general rule of 
law (2). So true is it, that in facſione juris ſemper ſubſiſtit 
aequitas (a). In the preſent caſe, it gives the ſuitor his 
choice of more than one tribunal, before which he may in- 
ſtitute his action; and prevents the circuity and delay of 
juſtice, by allowing that fuit to be originally, and in the 
firſt inſtance, commenced in this court, which after a deter- 


mination in another, might ultimately be brought before it 
on a writ of error. 


For this court is likewiſe a court of appeal, into which 
may be removed by writ of error all determinations of the 
court of common pleas, and of all inferior courts of re- 
cord in England: and to which a writ of error lies alſo 
from the court of king's bench in Ireland. Yet even this 
ſo high and honourable court is not the dernier reſort of 
the ſubject; for if he be not ſatisfied with any determina- 
tion here, he may remove it by writ of error into the 
houſe of lords, or the court of exchequer chamber, as the 
caſe may happen, according to the nature of the ſuit, and 
the manner in which it has been proſecuted. 


VII. Tux court of exchequer is inferior in rank not only to 
the court of king's bench, but to the common pleas alſo : but! 
have choſen to conſider it in this order, on account of its double 
capacity, as a court of law and a court of equity alſo. It is a 
very antient court of record, ſet up by William the conqueror (b), 


(y) Thus too in the civil law: contra cauſa diſpeſitis. (Geothefred, in F,. 
fetionem nen admittitur prebatio : quid J. 42. f. 3.) 
enim efficeret probatio weritatis, ubi (2) 3 Rep. 30. 2 Roll. Rep. g02. 
fictis adverſus veritatem fingit ® Nam (a) 11 Rep. 51. Co. Lid. 1g0. 
factis nihil aliud eft, quam legis adver- (b) Lamb. Arch eier. 24. 
Jus veritaten in re pſſibili ex juſta 


as 
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as a part of the aula regia (c), though regulated and re- 
duced to its preſent order by king Edward I. (d); and in- 
| tended principally to order the revenues of the crown, and 

to recover the king's debts and duties (e). It is called the 
exchequer, ſcaccharium, from the checqued cloth, reſem- 
bling a cheſs-board, which covers the table there; and on 
which, when certain of the king's accounts are made up 
the fums are marked and ſcored with counters. It con- 
ſiſts of two diviſions : the receipt of the exchequer, which 
manages the royal revenue, and with which theſe com- 
mentaries have no concern; and the court or judicial part 
of it, which is again ſubdivided into a court of equity 
and a court of common law, 


THz court of equity is held in the exchequer cham- 
ber before the lord treaſurer, the chancellor of the ex- 
chequer, the chief baron, and three puiſne ones. Theſe 
Mr. Selden conjectures (f) to have antiently been made out 
of ſuch as were barons of the kingdom, or parliamenta- 
ry barons; and thence to have derived their name: which 
conjecture receives great ſtrength from Bracton's explana- 
tion of magna charta, c. 14. which directs that the earls 
and barons be amerced by their peers; that is, ſays he, 
by the barons of the exchequer (g). The primary and ori- 
ginal buſineſs of this court is to call the. king's debtors 
to account by bill filed by the attorney general; and to reco- 
ver any lands, tenements, or hereditaments, any goods, chat- 
tels, or other profits or benefits, belonging to the crown. So 
that by their original conſtitution the juriſdiction of the courts 
of common pleas, king's bench, and exchequer, was entire- 
ly ſeparate and diſtinct ; the common pleas being intended to 
decide all controverſies between ſubject and ſubject ; the king's 
bench to correct all crimes and miſdemeſnors that amount to 
a breach of the peace, the king being then plaintiff, as ſuch 
offences are in open derogation of the ura regalia of his crown; 
and the exchequer to adjuſt and recover his revenue, where- 
in the king alſo is plaintiff, as the withholding and nonpay- 

(c) Madox. Hiſt. Tech. 10g. (e) 4 Inft. 103.116. 


Spelm. Cuil. J. in. ccd. leg. cet. (f) Tit. hon. 2. 6. 16. 


a Wilkins, . 


ment 
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ment thereof is an injury to his jura fiſcalia. But, as by 
4 fiction almoſt all forts of civil actions are now allow- 
ed to be brought in the king's bench, in like manner by 
another fiction all kinds of perſonal ſuits may be proſecuted 
in the court of exchequer. For as all the officers and mi- 
niſters of this court have, like thoſe of other ſuperior courts, 
the privilege of ſuing and being ſued only in their own court; 
ſo alſo the king's debtors, and farmers, and all accomptants 
of the exchequer, are privileged to ſue and implead all man- 
ner of perſons in the ſame court of equity, that they them- 
ſelves are called into. They have likewiſe privilege to ſue 
and implead one another, or any ſtranger, in the ſame kind 
of common law actions (where the perſonalty only is con- 
cerned) as are proſecuted in the court of common pleas. 


THis gives original to the common law part of their juriſ- 
diction, which was eſtabliſhed merely for the benefit of the 
king's accomptants, and is exerciſed by the barons only of the 
exchequer, and not the treaſurer or chancellor, The writ 
upon which all proceedings here are grounded is called a gu 
minus: in which the plaintiff ſuggeſts that he is the king's far- 
mer or debtor, and that the defendant hath done him the in- 
jury or damage complained of; quo minus ſufficiens exiſtit, by 
which he 1s the leſs able, to pay the king his debt or rent. And 
theſe ſuits are expreſsly directed, by what is called the ſta- 
tute of Rutland (h), to be confined to ſuch matters only as 
ſpecially concern the king or his miniſters of the exchequer. 
And by the articuli ſuper cartas (i) it is enacted, that no com- 
mon pleas be thenceforth holden in the exchequer, contrary 
to the form of the great charter. But now, by the ſuggeſtion 
of privilege, any perſon may be admitted to ſue in the ex- 
chequer as well as the king's accomptant. The ſurmiſe, of 
being debtor to the king, is therefore become matter of form 
and mere words of courſe, and the court is open to all the 
nation equally. The ſame holds with regar&to>the equity 
fide of the court: for there any perſon may file a bill againſt 


(b) 10 Edw. I. e. 11. (i) 28 Edw. I. c. 4. 
another 
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another upon a bare ſuggeſtion that he is the king's ac- 
comptant ; but whether he is ſo, or not, is never controvert- 
ed. In this court, on the equity ſide; the clergy have long 
uſed to exhibit their bills for non-payment of tithes; in 
which caſe the ſurmiſe of being the king's debtor is no ficti- 
on, they being bound to pay him the firſt fruits, and an- 
nual tenths, But the chancery has of late years obtained a 
large ſhare in this buſineſs, | 


AN . from the equity ſide of this court lies immedi- 
ately to the houſe of peers; but from the common law ſide, 
in purſuance of the ſtatute 31 Edw. III. c. 12. a writ of er- 
ror muſt be firſt brought into the court of exchequer cham- 
ber. And from their determination there lies, in the derni- 
er reſort, a writ of error to the houſe of lords. 


VIII. Tux high court of chancery is the only remaining, 
and in matters of civil property by much the moſt impor- 
tant of any, of the king's ſuperior and original courts of juf- 
tice. It has its name of chancery, cancellaria, from the 
judge who preſides here, the lord chancellor or cance/larius ; 
who, fir Edward Coke tells us, is ſo termed a cancellands, 
from cancelling the king's letters patent when granted con- 
trary to law, which is the higheſt point of his juriſdiction (). 
But the office and name of chancellor (however derived) 
was certainly known to the courts of the Roman emperors; 
where originally it ſeems to have ſignified a chief ſcribe or 
ſecretary, who was afterwards inveſted with ſeveral judicial 
powers, and a general ſuperintendency over the reſt of the offi- 
cers of the prince. From the Roman empire it paſſed to the 
Roman church, ever emulous of imperial ſtate ; and hence 
every biſhop has to this day his chancellor, the principal judge 
of his conſiſtory. And when the modern kingdoms of Europe 
were eſtabliſhed upon the ruins of the empire, almoſt every ſtate 
preſerved its chancellor, with different juriſdictions and digni- 
ties, according to their different conſtitutions. But in all of them 
he ſeems to have had the ſuperviſion of all charters, letters, and 


K) 4 Inſt. 88, | 
* ſuch 
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ſuch other public inſtruments of the crown, as were authenti- 
cated in the moſt ſolemn manner; and therefore, when ſeals 
came in uſe, he had always the cuſtody of the king's great 
ſeal. So that the office of chancellor, or lord keeper, (whoſe 
authority by ſtatute 5 Eliz. c. 18. is declared to be exactly the 
ſame) is with us at this day created by the mere delivery of the 
king's great ſeal into his cuſtody (I): whereby he becomes, 
without writ or patent, an officer of the greateſt weight and 
power of any now ſubſiſting in the kingdom; and ſuperior in 
point of precedency to every temporal lord (m). He is a 
privy counſellor by his office, and, according to lord chan- 
cellor Elleſmere (n), prolocutor of the houſe of lords by 
preſcription, To him belongs the appointment of all juſtices 
of the peace throughout the kingdom. Being formerly 
uſually an eccleſiaſtic, (for none eſſe were then capable of an 
office ſo converſant in writings) and preſiding over the royal 
chapel (o), he became keeper of the king's conſcience; vi- 
fitor, in right of the king, of all hoſpitals and colleges of 
the king's foundation; and patron of all the king's livings un- 
der the value of 20l. per annum in the king's books. He is 
the general guardian of all infants, idiots, and lunatics ; and 
has the general ſuperintendence of all charitable uſes in the 
kingdom. And all this, over and above the vaſt and exten- 
ſive juriſdiction which he exerciſes in his judicial capacity in 
the court of chancery : wherein, as in the exchequer, there 
are two diſtin& tribunals ; the one ordinary, being a court of 
common law ; the other extraordinary, being a court of 
equity. 


THe ordinary legal court is much more antient than the court 
of equity. Its juriſdiction is to hold plea upon a ſcire facias to 
repeal and cancel the king's letters patent, when made againſt 
law, or upon untrue ſuggeſtions; and to hold plea of petitions, 
monſtrans de droit, traverſes of offices, and the like; when the 
king hath been adviſed to do any act, or is put in poſſeſſion of 


(1) Lamb. Archeicn. 6g. 1 Roll. Abr. (n) Of the office of lord chancellor, 


385. edit. 1661 m. 
Im) Stat. 31 Hen. VIII. c. 10. (o) Madox. hiſt, of exch. 42. 
any 
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any lands or goods, in prejudice of a ſubject's right (p). On 


proof of which, as the king can never be ſuppoſed intention- 


ally to do any wrong, the law queſtions not but he will im- 
mediately redreſs the injury ; and refers that conſcientious 
taſk to the chancellor, the keeper of his conſcience. It alſo 
appertains to this court to hold plea of all perſonal actions, 
where any officer or miniſter of the court is a party (q). Ir 
might likewiſe hold plea (by /cire facias) of partitions of lands 
in coparcenary (r), and of dower (s), where any ward of the 
crown was concerned in intereſt, ſo long as the military te- 
nures ſubſiſted: as it now may alſo do of the tithes of foreſt 
land, where granted by the king and claimed by a ſtranger 
againſt the grantee of the crown (t); and of executions on 
ſtatutes, or recognizances in nature thereof by the ſtatute 
23 Hen. VIII. c. 6. (u) But if any cauſe comes to iſſue in 
this court, that is, if any fact be diſputed between the par- 
ties, the chancellor cannot try it, having no power to ſum- 
mon a jury; but muſt deliver the record propria manu into 
the court of king's bench, where it ſhall be tried by the 
country, and judgment ſhall be there given thereon (w). And, 
when judgment is given in chancery, upon demurrer or the 
like, a writ of error, 1n nature of an appeal, lies out of this 
ordinary court into the court of king's bench (x) : though ſo 
little is uſually done on the common law fide of the court, 
that I have met with no traces of any writ of error (y) being 
actually brought, ſince the fourteenth year of queen Eliza- 
beth; A. D. 1572. 


Ix this ordinary, or legal, court is alſo kept the offcina i. 
titiae: out of which all original writs that paſs under the great 
ſeal, all commiſſions of charitable uſes, ſewers, bankruptcy, 


(p) 4Rep. 54. 24. 29. A 47. Dyer. 315. 1 Roll. 
(q) 4 Inſt. 80. Rep. 287. 4 Inſt. 80. 

(r) Co, Litt. 171. F. N. B. 62. („) The opinion of lord keeper North 
( Bro. Abr. til. dewwer. 66.Moor. g6g. in 1682 (1 Vern. 131. 1 Equ. Cal, 
(t) Bro, Abr. t. diſmes. 10, abr. 129.) that no ſuch writ or error 
(u) 2 Roll. Abr. 469. lay, and that an injunction might be 
(w) Cro. Jac. 12. iſſued againſt it, ſeems not to have 


(x) Yearbook, 18 Ede. III. 25. 746 been well conſidered. by 
idiocy, 


1 
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idiocy, lunacy, and the like, do iſſue ; and for which it is al- 


ways open to the ſubject, who may there at any time demand 
and have, ex debito juſlitiae, any writ that his occaſions may 
call for. Theſe writs (relating to the buſineſs of the ſubje&) 
and the returns of them were, according to the ſimplicity of 
antient times, originally kept in a hamper, in hanaperio ; and 
the others (relating to ſuch matters wherein the crown is im- 
mediately or mediately concerned) were preſerved in a little 
ſack or bag, in parva baga; and thence hath riſen the diſtinc- 
tion of the hanaper office, and petty bag office, which both 
belong to the common law court in chancery. 


Bur the extraordinary court, or court of equity, is now ' 
become the court of the greateſt judicial conſequence. This 
diſtinction between law and equity, as adminiſtered in different 
courts, is not at preſent known, nor ſeems to have ever been 
known, in any other country at any time (z): and yet the 
difference of one from the other, when adminiſtered by the 
ſame tribunal, was perfectly familiar to the Romans (a) ; 
the jus praetorium, or diſcretion of the praetor, being diſ- 
tint from the lege or ſtanding laws (b): but the power of 
both centered in one and the ſame magiſtrate, who was equal- 
ly intruſted to pronounce the rule of law, and to apply it 
to particular caſes by the principles of equity. With us 
too, the aula regia, which was the ſupreme court of judica- 
ture, undoubtedly adminiſtered equal juſtice according to the 
rules of both or either, as the caſe might chance to require : 
and, when that was broken to pieces, the idea of a court of 
equity, as diſtinguiſhed from a court of law, did not ſubſiſt in 


(2) The council of conſcience, in- found all their deciſions as well upon 
ftituted by John III. king oi Portugal, printiples of equity as thoſe of poſitive 
to review the ſentences of all interior law, (Lord Kayms, hiſtor. law «raQts, 
courts, and moderate them by equity, I. 32s. 330. princ. of equit. 44.) 
(Mod. Un. Hiſt. xxii. 237.) ſeems ra- (bd) Thus Cicero; © jam iis pro. 
ther to have been a court ol appeal. „ miſſis nen eſſe ſtandum, quis nen vi- 

(2) Thus too the parliament oi Pa- © det, gude ccactus quis metu et decep- 
Tis, the court of ſeſſion in Scotland, and © rus dolo promiſerit ® guae quidem 
every other juriſdiction in Europe of © plerumgue jure fracteris liberantur, 
which we have any tolerable account, neanuiia legibus. Offic. J. 1. 


II. D the 
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the original plan of partition. For though equity is men- 
tioned by Bracton (c) as a thing contraſted to ſtrict law, yet 
neither in that writer, nor in Glanvil or Fleta, nor yet in 
Britton (compoſed under the auſpices and in the name of 
Edward I, and treating particularly of courts and their ſe- 
veral juriſdictions) is there a ſyllable to be found relating to 
the equitable juriſdiction of the court of chancery. It 
ſeems therefore probable, that when the courts of law, pro- 
ceeding merely upon the ground of the king's original writs, 
and confining themſelves ſtrictly to that. bottom, gave a 
harſh or imperfect judgment, the application for redreſs 
uſed to be to the king in perſon aſſiſted by his privy council, 
(from whence alſo aroſe the juriſdiction of the court of re- 
queſts (d), which was virtually aboliſhed by the ſtatute 16 
Car. I. c. 10.) and they were wont to refer the matter either 
to the chancellor and a ſelect committee, or by degrees to 
the chancellor only, who mitigated the ſeverity or ſupplied 
the defects of the judgments pronounced in the courts of 
law, upon weighing the circumſtances of the caſe. This 
was the cuſtom not only among our Saxon anceſtors, before 
the inſtitution of the au regia (e), but alſo after its diſſo- 
lution, in the reign of king Edward I. (f), if not that of 


Henry II. (g). 


Ix theſe early times the chief juridical employment of the chan- 
cellor muſt have been in deviſing new writs, directed to the courts 
of common law, to give remedy in caſes where none was before 
adminiſtered. And to quicken the diligence of the clerks in the 


ſe) L . e. 9. fob. $9. aligra lite, niſ jus domi conſequi non 
(d) The matters cognizable in this paſſit. Si jus nimis ſeverum fit, alle- 
court, immediately before its diffolution, ie, deinde quaeratur apud regem, 
were © almoſt all ſuits, that by colour LL. Edg. c. 2. 
« of cquity, or ſupplication made to (F) Lambard Archeton, 69. 
« the prince, might be brought before g) Joannes Sariſburienſis (who died 
« him: but originally and properly all A D. 1 82, 26 Hen. II.) ſpeaking of 
« poor men's ſuits, which were made the chancellor's office in the verſes 
« to his Majeſty by ſupplication; and prefixed to his polycraticon, has theſe 
« ypon which they were intitled to have lines ; 
« right without payment of any money | 
« for the ſame.” (Smith's common- Hic eſt, gui leges regni cancellat ini- 
wealth. b. 3. c. 7.) quas, 
(e) Nems ad regen afpellct pro Et mandata pii principis aequa facit. 
chancery, 
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chancery, who were too much attached to antient precedents, 
it is provided by ſtatute Weſtm. 2. 13 Edw. I. c. 24. that 
« whenſoever from thenceforth in one caſe a writ ſhall be 
© found in the chancery, and in a like caſe falling under the 
* ſame right and requiring like remedy no precedent of a writ 
can be produced, the clerks in chancery ſhall agree in form- 
ing a new one: and, if they cannot agree, it ſhall be ad- 
« jourrted to the next parliament, where a writ ſhall be 
“ framed by conſent of the learned in the law (h), left it 
happen for the future that the court of our lord the king 
& be deficient in doing juſtice to the ſuitors.” And this 
accounts for the very great variety of writs of treſpaſs on 
the caſe, to be met with in the regiſter, whereby the ſuitor 
had ready relief according to the exigency of his buſineſs, 
and adapted to the ſpecialty, reaſon, and equity of his very 
caſe (i). Which proviſion (with a little accuracy in the 
clerks of the chancery, and a little liberality in the judges, 
by extending rather than narrowing the remedial effects of 
the writ) might have effeCtually anſwered all the purpoſes of 
a court of equity (k); except that of obtaining a diſcovery 
by the oath of the defendant. 


BuT when, about the end of the reign of king Fdward 
III. uſes of land were introduced (1), and, though totally diſ- 
countenanced by the courts of common law, were con- 
ſidered as fiduciary depoſits and binding in conſcience by 
the clergy, the ſeparate juriſdiction of the chancery as a 
court of equity began to be eſtabliſhed (m); and John 
Waltham, who was biſhop of Saliſbury and chancellor to 
king Richard II. by a ſtrained interpretation of the above- 
mentioned ſtatute of Weſtm. 2. deviſed the writ of ſubpcena, re- 
turnable in the court of chancery only, to make the feoffee to 
uſes accountable tohisceſtuy que uſe: which proceſs wasafterwards 


(h) A great variety of new precedents ** he)ze ſerreit my cy feventement xſe 
of writs, in caſes before unprovided for, ** c:mme il eff ere, f: nous attendemus 
are given by this very ſtatute of Weſtm. tzels ations fur les caſes, et main- 

« tetnomus le juriſdictian de ces court, 
) Lamb. Archercn. Gr. * et dauter courts.” (Yearb. 21 Ed. 
(k) This was the opinion of Fairfax, I. 23.) 
a very learned judge in the time of (1) See book II. ch. 20. 


Edward the fourth, * Ze /ubvceng (ſays (m) Spelm, Gf. 106. 1 Lev. 242. 
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extended to other matters wholly determinable at the com- 
mon law, upon falſe and fictitious ſuggeſtions; for which 
therefore the chancellor himſelf is by ſtatute 17 Rie. II. c. 6. 
directed to give damages to the parties unjuſtly aggrieved. 
But as the clergy, fo early as the reign of king Stephen, had 
attempted: to turn their eccleſiaſtical courts into courts of 
equity, by entertaining ſuits pro /aefrone fidei, as a ſpiritual 
offence againſt conſcience, in cafe of nonpayment of debts 
or any breach of civil contracts (n); till checked by the con- 
ſtitutions of Clarendon (o), which declared that “ Hlacita de 
e debitis, quae fide interpoſita debentur, vel abſque interpoſt- 
& tione fidei, ſint in juſticia regis :” therefore probably the 
eccleſiaſtical chancellors, who then held the ſeal, were remiſs 
in abridging their own new-acquired juriſdiction ; eſpecially 
as the ſpiritual courts continued to graſp at the ſame authority 
as before, in ſuits pro laeſione fidei, fo late as the fifteenth 
century (p), till finally prohibited by the unanimous concur- 
rence of all the judges. However, it appears from the par- 
liament rolls (q), that in the reigns of Henry IV. and V. the 
commons were repeatedly urged to have the writ of ſub- 
pocna intirely ſuppreſſed, as being a novelty deviſed by the 
ſubtilty of chancellor Waltham, againſt the form of the 
common Iaw ; whereby no plea could be determined, un- 
leſs by examination and oath of the parties, according to 
the form of the law civil, and the law of holy church, in 
ſubverſion of the common law. But though Henry IV. 
being then hardly warm in his throne, gave a palliating 
anſwer to their petitions, and actually paſſed the ſtatute 4 
Hen. IV. c. 23. whereby judgments at law are declared ir- 
revocable unleſs by attaint or writ of error, yet his ſon 
put a negative at once upon their whole application: and in 
Edward TV's time, the proceſs by bill and /ubpoena was be- 
come the daily practice of the court (r). 


(n) Lord Lyttelt. Hen. II. b. 3. p. 361. abr. of Cotton's records. 410. 422. 424. 


rot. 848. 8 _ 83. 1 Roll. Abr. 370, * 
(o) ro Hen. II. c. 18. 371, 3 
(p) Vearb. 2. Hen. I”. to. 38. Hen. (r) N wy Parl. 14 Eder. IV. no. 33. 


JI. 29. (not 14 Ede. III. as cited 1 Roll. 
(J) Rot. Parl, 4 Hen. IV. no. 78 Abr. 370, Cc.) 
110. 3 Hen, F. nc. 46. cited in Prynae's 
Eur 
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Bur this did: not extend very far: for in the antient trea- 
tiſe, intitled diver ite des courtes (s), ſuppoſed to be written 
very early. in the fixteenth century, we have a catalogue of 
the matters of conſcience then cognizable by ſubpzena in chan- 
cery, which fall within a very narrow compaſs. No regular 
judicial ſyſtem at that time prevailed in the conrt ; but the 
ſuitor, when he thought himſelf aggrieved, found a deſuitory 
and uncertain remedy, according to the private opinion of 
the chancellor, who was generally an ecclefiaſtic, or ſome- 
times (though rarely) a ſtateſman: no lawyer having fate in 
the court of chancery from the times of the chief juſtices 
Thorpe and Knyvet, ſucceſſively chancellors to king Edward 
III. in 1372 and 1373 (t), to the promotion of fir Thomas 
More by king Henry VIII. in 1530. After which the great 
feal was indiſcriminately committed to the cuſtody of law- 
yers, or courtiers (v), or churchmen (u), according as the 
convenience of the times and the diſpoſition of the prince 
required, till ſerjeant Puckering was made lord keeper in 
1592: from which time to the preſent the court of chan- 
cery has always been filled by a lawyer, excepting the in- 
terval from 1621 to 1625, when the ſeal was intruſted to 
Dr. Williams, then dean of Weſtminſter, but afterwards bi- 
ſhop of Lincoln; who had been chaplain to lord Elleſmere, 
hen chancellor (w). 


Ix the time of lord Elleſmere (A. D. 1616.) aroſe that no- 
table diſpute between the courts of law and equity, ſet on foot 
by ſir Edward Coke, then chief juſtice of the court of king's 
bench; whether a court of equity could give relief after or 
againſt a judgment at the common law. This conteſt was fo 
warmly carried on, that indictments were preferred againſt the 
ſuitors, the ſolicitors, the counſel, and even a maſter in chancery, 
for having incurred a praemunire, by queſtioning in a court of 
equity a judgment in the court of king's bench, obtained by 


(s) tit. chancery. fel. 296. Raſtell's (v) Wriotheſly, Sc. John, and Hatton. 


edit. A. D. 1534. (u) Goodrick, Gardiner, and Heath. 
(t) Spelm. Glu, Dugd. chren. Ser. (W) Brogr. Brit. 1278. 
50. 5 
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groſs fraud and impoſition (x). This matter, being brought 
before the king, was by him referred to his learned counſel 
for their advice and opinion; who reported fo ſtrongly in fa- 
vour of the courts of equity (y), that his Majeſty gave judg- 
ment on their behalf: but, not contented with the irrefraga- 
ble reaſons and precedents produced by his counſel, (for the 
chief juſtice was clearly in the wrong) he choſe rather to de- 
cide the queſtion by referring it to the plenitude of his 
royal prerogative (z). Sir Edward Coke ſubmitted to the 
deciſion (a), and thereby made atonement for his error: but 
this ſtruggle, together with the buſineſs of commendams (in 
which he acted a very noble part) (b) and his controlling the 
commiſſioners of ſewers (c), were the open and avowed 
cauſes (d), firſt of his ſuſpenſion, and ſoon after of his re- 
moval, from his office. 


Lorp Bacon, who ſucceeded lord Elleſmere, reduced the 
practice of the court into a more regular ſyſtem ; but did not ſit 
long enough to effect any conſiderable revolution in the ſcience 
itſelf : and few of his decrees which have reached us are of any 


great conſequence to poſterity, 


(x) Bacon's works. IV. 611, 612. 632. 

(y) Whitelocke of parl. ii. 390. 1 Chan. 
Rep append. 11. 

(2) © Por that it appertaineth to our 
« princely office only to judge over all 
« judges, and to diſcern and determine 
« ſuch differences, as at any time may 
& and ſhall ariſe between our ſeveral 
c ceurts touching their Juriſdictions, and 
« the ſame to ſettle and determine, as ve 
« in our princely wiſdom ſhall find to 
„ ſtand miſt with our honour, &c.” 
(1 Chan. Rep. append. 26.) 

(a) See the entry in the council book, 
26 July, 1616. (Brogr. Brit. 1390.) 

(b) In a cauſe of the ee of Win- 
cheſter, touching a cemmendam, king 

ames, concciving that the matter at- 

fected his prerogative, ſent letters to the 
judges not to proceed in it, till himſelf 
had been fiilt conſulted. The twelve 


His ſucceſſors, in the reign of 


Judges joined in a memorial to his 
majeſty, declaring that their compli- 
ance would be contrary to their oaths 
and the law : but'upon being brought 
betore the king in council, they all 
retracted and promiſed obedience in 
every ſuch caſe for the future, except 
fir Edward Coke, who ſaid, „ that 
« when the caſe happened, he would 
„de his duty.” (Biegr. Brit. 1388.) 

(c) See that article in chap. 6. 

(d) See lord Elleſmere's ſpeech to 
fir Henry Montague, the new chief 
juſtice, is Nov. 1616. (Moor's reports. 
828.) Though fir Edward might pro- 
bably have retained his ſeat, if during 
his ſuſpenſion he would have compli- 
mented lord Villiers (the new favo- 
rite) with the diſpoſal of the moſt lu- 
crative office in his court. (Biegr. 
Brit. 1391.) 


Charles I. 
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Charles I. did little to improve upon his plan: and even after 
the reſtoration the ſeal was committed to the earl of Claren- 
don, who had withdrawn from practice as a lawyer near 
twenty years; and afterwards to the earl of Shafteſbury, 
who had never practiſed at all. Sir Heneage Finch, who 
ſucceeded in 1673 and became afterwards earl of Nottingham, 
was a perſon of the greateſt abilities and moſt uncorrupted 
integrity; a thorough maſter and zealous defender of the 
laws and conſtitution of his country; and endued with a 
pervading genius, that enabled him to diſcover and to purſue 
the true ſpirit of juſtice, notwithſtanding the embaraſſments 
raiſed by the narrow and technica] notions which then prevailed 
in the courts of law, and the imperfect ideas of redrefs 
which had poſſeſſed the courts of equity. The reaſon and 
neceſſities of mankind, ariſing from the great change in pro- 
perty by the extenſion of trade and the abolition of military 
tenures, co-operated in eſtabliſhing his plan, and enabled him 
in the courſe of nine years to build a ſyſtem of juriſprudence 
and juriſdiction upon wide and rational foundations; which 
have alſo been extended and improved by many great men, 
who have ſince preſided in chancery. And from that time 
to this, the power and buſineſs of the court have increaſed to 
an amazing degree, 


From this court of equity in chancery, as from the other 
ſupcrior courts, an appeal lics to the houſe of peers, But 
there are theſe differences between appeals from a court of 
equity, and writs of error from a court of law: 1. 'That the 
former may be brought upon any interlocutory matter, the 
latter upon nothing but only a definitive judgment. 2. That 
on writs of error the houſe of lords pronounces the judgment, 
on appeals it gives direction to the court below to rectify its 


own decree. 


IX. Tur next court that I ſhall mention is one that hath no 
original juriſdiction, but is only a court of appeal, to correct the 
errors of other juriſdictions. This is the court of exchequer 
chamber; which was firſt erected by ſtatute 31 Edw. III. c. 12. 

D 4 to 
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to determine cauſes upon writs of error from the common 
law ſide of the court of exchequer. And to that end it con- 
ſiſts of the lord treaſurer, the lord chancellor, and the juſtices 
of the king's bench and common pleas. In imitation of which, 
a ſ-cond court of exchequer chamber was ereCted by ſtatute 
27 Eliz. c. 8. conſiſting of the juſtices of the common pleas, 
and the barons of the exchequer ; before whom writs of 
error may be brought to reverſe judgments in certain ſuits 
originally begun in the court of king's bench. Into the 
court alſo of exchequer chamber, (which then conſiſts of 
all the judges of the three ſuperior courts, and now and then 
the lor. chancellor alſo) are ſometimes adjourned from the 
other courts ſuch cauſes, as the judges upon argument find to 
be of great weight and difficulty, before any judgment is 
given upon them 1n the court below (e). 


Fx ox all the branches of this court of exchequer chamber, 
a writ of error lies to 


X. Tux houſe of peers, which is the ſupreme court of ju- 
dicature in the kingdom, having at preſent no original juriſ- 
diction over cauſes, but only upon appeals and writs of error; 
to rectify any injuſtice or miſtake of the law, committed by 
the courts below. To this authority they ſucceeded of courſe, 
upon the diſſolution of the aula regia. For, as the barons of 
parliament were conſtituent members of that court, and the 
reſt of its juriſdiction was dealt out to other tribunals, over 
which the great officers who accompanied thoſe barons were 
reſpectively delegated to preſide ; it followed, that the right 
of receiving appeals, and ſuperintending all other juriſdic- 
tions, ſtill remained in that noble aſſembly, from which every 
other great court was derived. They are therefore in all 
cauſes the laft reſort, from whoſe judgment no farther ap- 
peal is permitted; but every ſubordinate tribunal muſt con- 
form to their determinations. The law repoſing an entire 
confidence in the honour and conſcience of the nobie 
perſons who compoſe this important aſſembly, that they 


(e) 4 Inſt. 119. 4 Bulfir, 146. 


will 
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will make themſelves maſters of thoſe queſtions upon which 
they undertake to decide; ſince upon their deciſion all pro- 


perty muſt finally depend. 


HrrHERTO may allo be referred the tribunal eſtabliſhed by 
ſtatute 14 Edw. III. c. 5. conſiſting (though now out of uſe) 
of one prelate, two earls, and two barons, who are to be 
choſen at every new parliament, to hear complaints of grie- 
vances and delays of juſtice in the king's courts, and to give 
directions for remedying theſe inconveniences in the courts 
below. This committee ſeems to have been eſtabliſhed, left 
there ſhould be a defect of juſtice for want of a ſupreme 
court of appeal, during the intermiſſion or receſs of par- 
liament ; for the ſtatute farther directs, that if the difficulty 
be ſo great, that it may not well be determined without aſſent 
of parliament, it ſhall be brought by the ſaid prelate, earls, 
and barons unto the next parliament, who ſhall finally deter- 
mine the ſame, 


XI. Bro I conclude this chapter, J muſt alſo mention 
an eleventh ſpecies of courts, of genera] juriſdiction and uſe, 
which are derived out of, and act as collateral auxiliaries to, 
the foregoing ; I mean the courts of aſſiſe and ni privs. 


THESE are compoſed of two or more commiſſioners, who 
are twice in every year ſent by the king's ſpecial commiſſion 
all round the kingdom, (except only London and Middle- 
ſex, where courts of ni privs are holden in and after every 
term, before the chief or other judge of the ſeveral ſu- 
perior courts) to try by a jury of the reſpective counties 
the truth of ſuch matters of fact as are then under diſ- 
pute in the courts of Weſtminſter-hall. Theſe judges of 

aſſiſe came into uſe in the room of the antient juſtices in 
eyre, juſt;tiari; in itinere; who were appointed by the great 
council of the realm, A. D. 1176, 22 Hen. II. (f), with a 
delegated power from the king's great court or aula reg ia, being 
looked upon as members thereof: and they made their circuit 


(0) Seld. Far. I. 2. C 5. Spelra. Cod. 329. 
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round the kingdom once in ſeven years for the purpoſe of 
trying cauſes (g). They were afterwards directed by magna 
charta, c. 12. to be ſent into every county once a year to take 
or try certain actions then called recognitions or aſſiſes; the 
moſt difficult of which they are directed to adjourn into the 
court of common pleas to be there determined, The pre- 
ſent juſtices of aſſiſe and ii privs are derived from the ſtatute 
Weſtm. 2. 13 Edw. I. c. 30. explained by ſeveral other acts, 
particularly the ſtatute 14 Edw. III. c. 16. and muſt be two of 
tie king's juſtices of the one bench or the other, or the chief 

aron of the exchequer, or the king's ſerjeants ſworn, They 
uſually make their circuits in the reſpective vacations after 
Hilary and Trinity terms; aſſiſes heing allowed to be taken in 
the holy time of lent by confent (h) of the biſhops at the kings 
requeſt, as expreſſed in ſtatute Weſtm. 1. 3 Edw. I. c. 51. 
And it was allo uſual, during the times of popery, for the 
prelates to grant annual licences to the juſtices of aſſiſe to 
adminiſter oaths in holy times: for oaths being of a ſacred 
nature, the logic of thoſe deluded ages concluded that they 
muſt be of eccleſiaſtical cognizance (i). The prudent jea- 
louſy of our anceſtors ordained (k) that no man of law ſhould 
be judge of aſſiſe in his own country: and a ſimilar prohibi: 
tion is found in the civillaw (1) ; which has carried this prin- 
ciple ſo far, that it is equivalent to the crime of ſacrilege for 
a man to be governor of the province in which he was born, ox 
has any civil connexion (mj). 


THE judges upon their circuits ſit by virtue of five ſeveral 
authorities. 1. The commiſſion ot the peace. 2. A commiſſion 
of ayer and terminer. 3. A commiſſion of general goal-delivery, 
"Theconſiderationof all which belongs properly to the ſubſequent 
book of theſe commentaries. But the fourth commiſſion is 


(g) Co. Litt. 293. in the appendix to Spelman's original 
(h) It would have heen ſtrange to have of the terms, and in Parker's eccleſiaſ- 
denied this conſent, if, as Whiiclocke ima- tical hiſt. 209. 
vines (on parl. ii. 260.) the hint of our (K) Stat. 4 Edw. III. c. 2. 8 Ric. 
juſtices of aſſite was taken from Samucl's II. c. 2. 33 Hen. VIII. c. 24. 
going an annual circuit to Judge Ifracl. (1) H. 1. 22. 3. 
2 Sam vil. 16. (m) C. 9. 29. 4. 
{i) Inſtances kerevf may be met with 
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4. A commiſſion of aſſiſe, directed to the judges and clerk of 
aſſiſe, to take aſſiſes; that is, to take the verdict of a peculiar 
ſpecies of jury called an aſſiſe and ſummoned for the trial of 
landed diſputes, of which hereafter. 'The other authority ie, 
5. That of ni/# privs, which is a conſequence of the commiſ- 
ſion of aſſiſe (n), being annexed to the office of thoſe juſ- 
tices by the ſtatute of Weſtm. 2. 13 Edw. I. c: 30. And it 
empowers them to try all queſtions of fact iſſuing out of the 
courts at Weſtminſter, that are then ripe for trial by jury. 
The original of the name is this: all cauſes commenced in 
the courts of Weſtminſter-hall are by the courſe of the 
courts appointed to be there tried, on a day fixed in ſome 
Faſter or Michaelmas term, by a jury returned from the 
county, wherein the cauſe of action ariſes; but with this 
proviſo, ui prius juſtitiarii ad aſſiſas capiendas venerint; un- 
Jeſs before the day prefixed the judges of aſſiſe come into the 
county in queſtion. This they are ſure to do in the vacations 
preceding each Eaſter and Michaelmas terms, and there diſpoſe 
of the cauſe ; which ſaves much expence and trouble, both to 
the parties, the jury, and the witneſſes. 


Tus are the ſeveral courts of common law and equity, 
which are of public and general juriſdiction throughout the 
kingdom. And, upon the whole, we cannot but admire 
the wife oeconomy and admirable proviſion of our anceſ- 
tors, in ſettling the diſtribution of juſtice in a method ſo well 
calculated for cheapneſs, Expedition, and eaſe. By the conſti- 
tution which they eſtabliſhed, all trivial debts, and injuries of 
ſmall conſequence, were to be recovered or redreſſed in every 
man's own county, hundred, or perhaps pariſh. Pleas of 
freehold, and more important diſputes of property, were 
adjourned to the king's court of common | pleas, which 


was fixed in one place for the benefit of the whole king- 


dom. Crimes and miſdemeſnors were to be examined in a 
court by themſelves; and matters of the revenue in another dil- 
tin& juriſdiction. Now indeed, for the eaſe of the ſubje& and 
greater diſpatch of cauſes, methods have been found to open all 


(a) Salk. 454. 
the 
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the three ſuperior courts for the redreſs of private wrongs; 
which have remedied many inconveniencies, and yet preſerved 
the forms and boundaries handed down to us from high anti- 
quity. If facts are diſputed, they are ſent down to be tried 
in the country by the neighbours; but the law, ariſing upon 
thoſe facts, is determined by the judges above: and, if they 
are miſtaken in point of law, there remain in both caſes 
two ſucceſſive courts of appeal, to rectify ſuch their miſtakes, 
If the rigour of general rules does in any caſe bear hard upon 
individuals, courts of equity are open to ſupply the defeQts, 
but not ſap the fundamentals, of the law. Laſtly, there 
preſides over all one great court of appeal, which is the laſt 
reſort in matters both of law and equity; and which will 
therefore take care to preſerve an uniformity and equilibrium 
among all the inferior juriſdictions : a court compoſed of pre- 
lates ſelected for their piety, and of nobles advanced to that 
honour for their perſonal merit, or deriving both honour and 
merit from an illuſtrious train of anceſtors ; who are formed 
by their education, intereſted by their property, and bound 
upon their conſcience and honour, to be ſkilled in the laws of 
their country. This is a faithful ſketch of the Engliſh juri- 
dical conſtitution, as deſigned by the maſterly hands of our 
forefathers. Of which the great original lines are ſtill ſtrong 
and viſible; and, if any of its minuter ſtrokes are by the 
lengeh of time at all obſcured or decayed, they may ſtill be 
with eaſe reſtored to their priſtine vigour : and that not ſo 
much by fanciful alterations and wild experiments (fo fre- 
quent 1n this fertile age) as by cloſely adhering to the wiſdom 
of the antient plan, concerted by Alfred and perfected by 
Edward 1; and by attending to the ſpirit; without neglecting 


the forms, of their excellent and venerable inſtitutions. 


CHAP- 
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CHAPTER THE FIFTH. 


Or COURTS ECCLESIASTICAL, MILITARY, 


AND MARITIME, 


ESIDES the ſeveral courts, which were treated of in 

the preceding chapter, and in which all injuries are re- 
dreſſed, that fall under the cognizance of the common law of 
England, or that ſpirit of equity which ought to be its con- 
ſtant attendant, there ſtill remain ſome other courts of a juriſ- 


diction equally public and general: which take cognizance of 


other ſpecies of injuries, of an eccleſiaſtical, military, and ma- 
ritime nature; and therefore are properly diſtinguiſhed by the 
title of eccleſiaſtical courts, courts military, and courts mari- 
time, 


I. Bxrort I deſcend to conſider particular eccleſiaſtical 


courts, I muſt farſt of all in general premiſe, that in the time of 
our Saxon anceſtors there was no ſort of diſtinction between the 
lay and the eccleſiaſtical juriſdiction: the county court was as 
much a ſpiritual as a temporal tribunal: the rights of the church 
were aſcertained and aſſerted at the ſame time and by the fame 
judges as the rights of the laity. For this purpoſe the biſhop of 
the dioceſe, and the alderman, or in his abſence the ſneriff of the 
county, uſed to fit together in the county court, and had there 
the cognizance of all cauſes as well eccleſttaſtical as civil: a ſu- 
perior deference being paid to the biſhop's opinion in ſpiritual 
matters, and to that of the lay judges in temporal (a). This 
union of power was very advantageous to them: both: the pre- 


(a) Celeberrimo huic cenventui epifct- alter jura divina, alter Fumana pe- 
Fus et Gidermannus interſunic;, quorum pulum edicts. LL Eadgar. c. 5. 
ience 
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ſence of the biſhop added weight and reverence to the ſheriff's 
proceedings; and the authority of the ſheriff was equally uſeful 
to the biſhop, by entorcing obedience to his decrees in ſuch re- 
fractory offenders, as would otherwiſe have deſpiſed the thun- 
der of mere eccleſiaſtical cenſures. 


Bur ſo moderate and rational a plan was wholly inconſiſtent 
with thoſe views of ambition, that were then forming by the 
court of Rome. It ſoon became an eſtabliſhed maxim in the 
papal ſyſtem of policy, that all eccleſiaſtical perſons and all 
eccleſiaſtical cauſes ſhould be ſolely and entirely ſubje& to ec- 
cleſiaſtical juriſdiction only: which juriſdiction was ſuppoſed 
to be lodged in the firſt place and immediately in the pope, by 
divine indefeaſible right and inveſtiture from Chriſt himſelf; 
and derived from the pope to all inferior tribunals. Hence the 
canon law lays it down as a rule, that ſacerdotes a regibus bons- 
c randi ſunt, non judicandi (b);” and places an emphatical re- 
Hance on a fabulous tale which it tells of the emperor Conſtan- 
tine; that when ſome petitions were brought to him, implor- 
ing the aid of his authority againſt certain of his biſhops, ac- 
cuſed of oppreſſion and injuſtice, he cauſed (ſays the holy ca- 
non) the petitions to be burnt in their preſence, diſmiſſing them 
with this valediction; © ite, et inter vos cauſas veſiras diſcu- 
40 tite, quia dignum non eſt ut nos judicemus Deos (c). 


Ir was not however till after the Norman conqueſt, that this 
dofrine was received in England; when William I. (whoſe title 
was warmly eſpouſed by the monaſteries which ke liberally en- 
dowed, and by the foreign clergy, whom he brought over in 
ſhoals from France and Italy and planted in the beſt preferments 
of the Engliſh church) was at length prevailed upon to eftabliſh 
this fatalencroachment, and ſeparate the eccleſiaſtical court from 
the civil: whether actuated by principles of bigotry, or by thoſe 
of a more refined policy, in order to diſcountenance the laws of 
king Edward abounding with the ſpirit of Saxon liberty, is not 


(!.) Decret. canſ. 11. qu, 1. 6. 41. (c) hid 
altogether 
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altogether certain. But the latter, if not the cauſe, was un- 
doubtedly the conſequence, of this ſeparation: for the Saxon laws 
were ſoon overborne by the Norman juſticiaries, when the 
county court fell into diſregard by the biſhop's withdrawing his 
preſence, in obedience to the charter of the conqueror (d); 
which prohibited any ſpiritual cauſe from being tried in the ſe- 
cular courts, and commanded the ſuitors to appear before the 


biſhop only, whoſe deciſions were directed to conform to the 
canon law (e). 


Kix Henry the firſt, at his acceſſion, among other reſto- 
rations of the laws of king Edward the confeſſor, revived this 
of the union of the civil and eccleſiaſtical courts (f). Which was, 
according to ſir Edward Coke (g), after the great heat of the con- 
queſt was paſt, only a reſtitution of the antient law of England. 
This however was ill reliſhed by the popiſh clergy, who, under 
the guidance of that arrogant prelate archbiſhop Anſelm, very 
early diſapproved of a meaſure that put them on a level with the 
profane laity, and ſubjected ſpiritual men and cauſes to the in- 
ſpectionof the ſecular magiſtrates; and therefore in their ſynod at 
Weſtminſter, 3 Hen. I. they ordained that no biſhop ſhould attend 
thediſcuſſionof temporal cauſes (h); which foondiflolved this new- 
ly effected union. And when, upon the death of king Henry the 


Id) Hale. Hiſt, C. L. 162. Selden. in 
Eadm. p. 6. I. 24. 4 Inſt. 289. Wilk. 
LL. Angl. Sax. 292. 

(e) Nullus epiſcopus vel archidiaconus 
de legibus epiſcopalibus amplius in hun- 
dret placita teneant, nec cauſam quae 
ad regimen animarum pertinet ad judi- 
cium ſecularium haminum adducant : 
ſed guicungque ſecundum eprſcepales leges 
de gauacunque cauſa vel culpa interpella- 
tus fuerit, ad hcum, quem ad hec epiſ- 
copus elegerit et nominaverit, veniat; 
ibigue de 1 reſpendeat; et nen 
ſecundum hundret, ſed ſecundam ca- 
nones et epiſcepales leges, rectum Deo et 
fi ſcepo ſus faciat. 

(t) Vele et praecipio, ut omnes de cc- 


mitatu eent ad comitatus et Fundreda, 


ficut fecerint tempore regis Edevard;, 


(Cart, Hen. I. in &pelm. cid, vet. le gum. 
305.) And what is here obſcurely hint- 
ed at, is fully explained by his code of 
laws extant inthe red book of the exche- 
quer, though in general but of doubtful 
authority. cap. 8. Generalia comitatuun: 
Placita certis lecis et wicibus teneantur, 
Interſint autem epiſcapi, cemites, Ec; 
et apantur prime debita verae ch Ha- 
aitatis jura, ſecunde regis placita, 
piſtre mo caujae ſiugularum dignis ſalia- 
factianibus exfleantur, 

(g) 2 Inſt. 70. 

(h) Ne eprſcrpi ſarrularium placiterum 
£ cum ſaſcigiant. Spelm. Cd. 301. 


firſt. 
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firſt, the uſurper Stephen was brought in and ſupported by 
the clergy, we find one article of the oath which they impo- 
ſed upon him was, that eccleſiaſtical perſons and eccleſiaſtical 
cauſes ſhould be ſubject only to the biſhop's juriſdiction (i). 
And as it was about this time that the conteſt and emulation 
began between the laws of England and thoſe of Rome (k), 
the temporal courts adhering to the former, and the ſpiritual 
adopting the latter as their rule of proceeding, this widened 
the breach between them, and made a coalition afterwards im- 
practicable; which probably would elſe have been effected at 
the general reformation of the church. 


IN briefly recounting the various ſpecies of eccleſiaſtical 
courts, or as they are often ſtiled, courts chriſtian, (curia 
chriſtianitatis I ſhall begin with the loweſt, and fo aſcend gra- 
dually to the ſupreme court of appeal (1). | 


1. THE archdeacon's court is the moſt inferior court in the 
whole eccleſiaſtical polity. It is held in the archdeacon's ab- 
ſence before a judge appointed by himſelf, and called his offi- 
cial; and its juriſdiction is ſometimes in concurrence with, 
fometimes in excluſion of, the biſhop's court of the dioceſe. 
From hence however by ſtatute 24 Hen. VIII. c. 12. there 
lies an appeal to that of the biſhop. 


2. Trs conſiſtory court of every dioceſan biſhop is held in 
their ſeveral cathedrals for the trial of all eccleſiaſtical cauſes 
ariſing within their reſpective dioceſes. The biſhop's chancel- 
lor, or his commiſſary, is the judge; and from his ſentence 
there lies an appeal, by virtue of the ſame ſta:ute, to the arch- 
biſhop of each province reſpectively. 


3. Tux court of arches is a court of appeal, belonging to 
the archbiſhop of each province; whereof the judge is called 


(i) Bid. 310. erclefiaflical lago, Wood's inflitute of 
{) See vol, J. introd. &. r. the common law, and Ougltoa's orde 
) For facher particulars ſee Burn's judiciorum, 

the 
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the dean of the arches; becauſe he antiently held bly court in 
the church of St. Mary le bow (ſanfia Maria de arcubus) 
though all the principal ſpiritual courts are now holden at 
doctorsꝰ commons. His proper juriſdiction is only over the 
thirteen peculiar pariſhes belonging to the archbiſhop in Lon- 
don ; but the office of dean of the arches having been for a 
bag time united with that of the archbiſhop's principal of- 
ficial, he now, in right of the laſt mentioned office, receives 
and determines appeals from the ſentences of all inferior ec- 
clefiaſtical courts within the province. And from him there 
lies an appeal to the king in chancery (that is, to a court 
of delegates appointed under the king's great ſeal) by ſta- 
tute 25 Hen, VIII. c. 19. as fupreme head of the Engliſh 
church, in the place of the biſhop of Rome, who formerly 
exerciſed this juriſdiction; which circumſtance alone will fur- 
niſh the reaſon why the popiſh clergy were ſo anxious to ſe- 
parate the ſpiritual court from the temporal. 


4. THE court of peculiars is a branch of and annexed to 
the court of arches. It has a juriſdiction over all thoſe pa- 
riſhes diſperſed thorough the province of Canterbury in the 
midſt of other dioceſes, which are exempt from the ordi- 
nary's juriſdiction, and ſubject to the metropolitan only. 
All ecclefiaſtical cauſes, ariſing within theſe peculiar or ex- 
empt juriſdictions, are originally, cognizable by this court; 
from which an appeal lay formerly to the pope, but now 
by the ſtatute 25 Hen. VIII. c. 19. to the king in chancery. 


5. Tux prerogative court is eſtabliſhed for the trial 
of all teſtamentary cauſes, where the deceaſed hath left 
bina notabilia within two different dioceſes. In which 
caſe the probate of wills belongs, as we have formerly 
ſeen {m), to the archbiſhop of the province, by way of 
ſpecial prerogative, And all cauſes relating to the wills, 
adminiſtrations or legacies of ſuch perſons are, originally, 
cognizable herein, before a judge appointed by the arch- 
biſhop, called the jndge of the prerogative court; from 


em) Book II. ch. 22. 
Vor. II. 1 whom 
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whom an appeal lies by ſtatute 25 Hen. VIII. c. 19. to the 
king in chancery, inſtead of the pope as formerly. 


I yass by ſuch eccleſiaſtical courts, as have only what 
is called a voluntary and not a contentious juriſdiction; which 
are merely concerned in doing or ſelling what no one op- 
Poſes, and which keep an open office for that purpoſe, (as 
granting diſpenſations, licences, - faculties, and. other rem- 
nants of the papal extortions) but do not concern them- 
ſelves with adminiſtring redreſs to any injury: and ſhall 
proceed to | 


6. Tux great court of appeal in all eccleſiaſtical cauſes, 
viz. the court of delegates, judices delegati, appointed by 
the king's commiſſion under his great ſeal, and iſſuing out 
of chancery, to repreſent his royal perſon, and hear all ap- 
peals to him made by virtue of the before- mentioned ſta- 
tute of Henry VIII. This commiſſion is uſually filled with 
lords ſpiritual and temporal, judges of the courts at Weſt- 
minſter, and doctors of the civil law. Appeals to Rome 
were always looked upon by the Engliſh nation, even in 
the times of popery, with an evil eye; as being contrary 
to the liberty of the ſubject, the honour of the crown, and 
the independence of the whole realm: and were firſt intro- 
duced in very turbulent times in the ſixteenth year of 
king Stephen (A. D. 1151.) at the ſame period (fir Henry 
Spelman obſerves) that the civil and canon laws were firſt 
imported into England (n). But, in a few years after, to 
obviate this growing practice, the conſtitutions made at 
Clarendon, 11 Hen. II. on account of the diſturbances raiſ- 
ed by arch-biſhop Becket and other zealots of the holy ſee, 
expreſsly declare (o), that appeals in cauſes eccleſiaſtical ought 
to lie, from the arch-deacon to the dioceſan ; from the dio- 
ceſan to the arch-biſhop of the province; and rom the arch- 
biſhop to the king; and are not to proceed any farther without 
ſpecial licence from the crown. But the unhappy advan- 


1 


tage that was given in the reges of king John, and his fon 
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Henry the third, to the cpczezching power of the pope, who 
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was ever vigilant to improve all opportunities of extending 
his juriſdiction hither, at length rivetted the cuſtom of appeal- 
ing to Rome in cauſes eccleſiaſtical ſo ſtrongly, that it never 
could be thoroughly broken off, till the grand rupture hap- 
pened in the reign of Henry the eighth; when all the juriſdic- 
tion uſurped by the pope in matters eccleſiaſtical was reſtor- 
ed to the crown, to which it originally belonged : ſo that the 
ſtatute 25 Hen. VIII. was but declaratory of the antient law 
of the realm (p). But in caſe the king himſelf be party in 
any of theſe ſuits, the appeal does not then lie to him in 
chancery, which would be abſurd ; but, by the ſtatute 24 
Hen. VIII. c. 12. to all the biſhops of the realm, aſſembled 


in the upper houſe of convocation, 


7. A COMMISSION of review is a commiſſion ſometimes 
granted in extraordinary caſes, to reviſe the ſentence of the 
court of delegates; when it is apprehended they have been 
led into a material error. This commiſſion the king may 
grant, although the ſtatutes 24 & 25 Hen. VIII. before cited 
declare the ſentence of the delegates definitive ; becauſe the 
pope as ſupreme head by the canon law uſed to grant ſuch 
commiſſion of review; and ſuch authority, as the pope here- 
tofore exerted, is now annexed. to the crown (q) by ſtatutes 
26 Hen. VIII. c. I. and 1 Eliz. c. 1. But it is not matter of right, 
which the ſubject may demand ex debito juſtitiae; but merely 
a matter of favour, and which therefore is often denied. 


THESE are now the principal courts of eccleſiaſtical juriſ- 
diction ; none of which are allowed to be courts of record : no 
more than was another much more formidable juriſdiction, but 
now deſervedly annihilated, viz. the court of the king's Big 
' commiſſion in caules eccleſiaſtical. This court was erected and 
uinited to the regal power (r) by virtue of theſtatute 1 Eliz. c. 1. 
inſtead of a larger juriſdiction which had before been exerciſed 
under the pope's authority. It was intended to vindicate the 


(p) 4 Inſt, 347. (r) 4 Iaſt. 324. ; 
( bid. 1 
E 2 dignity 
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dignity and peace of the church, by reforming, ordering, 
and correcting the eccleſiaſtical ſtate and perſons, and all man- 
ner of errors, hereſies, ſchiſms, abuſes, offences, contempts 
and enormities. Under the ſhelter of which very general 
words, means were found in that and the two ſucceeding reigns, 
to veſt in the- high commiſſioners extraordinary and almoſt 
deſpotic powers, of fining and impriſoning; which they ex- 
erted much beyond the degree of the offence itſelf, and fre- 
quently over offences by no means of ſpiritual cognizance. 
For theſe reaſons this court was juſtly aboliſhed by ſtatute 16 
Car. I. c. 11. And the weak and illegal attempt that was 
made to revive it, during the reign of king James the ſecond, 
ſerved only to haſten that infatuated prince's ruin, 


IE NexrT, as to the courts military. The only court of this 
kind known to, and eſtabliſhed by, the permanent laws of the 
land, is the court of chivalry, formerly held before the lord 
high conſtable and earl marſhal of England jointly ; but fince 
the attainder of Stafford duke of Buckingham under Henry 
VIII. and the conſequent extinguiſhment of the office of lord 
high conſtable, it hath uſually with reſpect to civil matters 
been held before the earl marſhal only (s). This court by ſta- 
tute 13 Ric. II. c. 2. hath cognizance of contracts and other 
matters touching deeds of arms, and war, as well out of the 
realm as within it. And from its ſentences an appeal hies 
immediately to the king in perſon (t). This court was in great 
reputation in the times of pure chivalry, and afterwards du- 
ring our connexions with the continent, by the territories 
which our princes held in France; but is now grown almoſt 
entirely out of uſe, on account of the feebleneſs of its juriſ- 
diction, and want of power to enforce its judgments; as it 
can neither fine nor impriſon, not being a court of record (u), 


HI. Tur maritime courts, or ſuch as have power and juriſ- 
diction to determine all maritime injuries, arifing upon the ſeas, 


(s) 1 Lev. 230. Show. Parl. Caſ. 60, (u) 7 Mod. 127. 
(t) 4 laſt. 125. 


or 
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or in parts out of the reach of the common law, are only the 
court of admiralty, and its courts of appeal. The court of ad- 
miralty is held before the lord high admiral of England, or his 
deputy, who is called the judge of the court. According to fir 
Henry Spelman (w), and Lambard (x), it was firſt of all erect- 
ed by king Edward the third. Its proceedings are according 
to the method of the civil law, like thoſe of the eccleſiaſtical 
courts; upon which account it is uſually held at the ſame place 
with the ſuperior eccleſiaſtical courts, at doftors? commons in 
London. It is no court of record, any more than the ſpiritu- 
al courts. From the ſentences of the admiralty judge an ap- 
peal always lay, in ordinary courſe, to the king in Chancery, 
as may be collected from ſtatute 25 Hen. VIII. c. 19. which 
directs the appeal from the arch-biſhop's courts to be determin- 
ed by perſons named in the king's commiſſion, “ like as in caſe 
of appeal from the admiralty court.” But this is alſo ex- 
preſsly declared by ſtatute 8 Eliz. c. 5. which enacts, that 
upon appeal made to the chancery, the ſentence definitive of 
the delegates appointed by commiſſion ſhall be final. 


APPEALS from the vice-admiralty courts in America, and our 
other plantations and fettlements, may be brought before the 
courts of admiralty in England, as being a branch of the admi- 
raPs juriſdiction, tho? they may alſo be brought before the king 
in council. But in caſe of prize veſſels, taken in time of war, 
in any part of the world, and condemned in any courts of admi- 
ralty or vice-admiralty as lawful prize, the appeal lies to certain 
commiſſioners of appeals conſiſting chiefly of the privy council, 
and not to judges delegates. And this by virtue of divers treaties 
with foreign nations; by which particular courts are eſtabliſhed 
in all the maritime countries of Europe for the deciſion of this 
queſtion, whether lawful prize or not: for this being a que- 
ſtion between ſubjects of different ſtates, it belongs entirely to the 
law of nations, and not to the municipal laws of either country, 
to determine it. The original court, to which this queſtion is 


(w) GIF. 13. (x) Archeien. 41. 
E 3 permitted 
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permitted in England, is tho court of admiralty; ard the court 
of appeal is in effect the king's privy ne the members of 
which are, in conſequence of e ee commiſſioned under 
the great ſeal for this purpoſe. In 1748, fer the more ſpee- 
dy determination of appezl:, the judges of the courts of Weſt- 
minſter-hall, though not privy counſcllors, were added to the 
commiſſion then in being. But douhts being conceived con- 
cerning the validity of that commiſſton, on account of ſuch ad- 
dition, the ſame was confirmed by ſtatute 22 Geo. II. c. 3. 
with a proviſo, that no ſentence given under it ſhould be valid, 
unleſs a majority of the commiſſioners preſent were aQually 
privy counſellors. But this did nat, T-apprehend, extend to 
any future commiſſions: and ſuch an addition became indeed 
wholly unneceſſary in the courſe of the war which commenced 
in 1756; ſince, during the whole of that war, the commiſſi- 
on of appeals was regularly attended and all its deciſions con- 
ducted by a judge, whoſe maſterly acquaintance with the law 
of nations was known and revered by every ſtate in Europe (y). 


(y) See the ſentiments of the preſident Pruſſian majeſty's Expoſition des me- 
Monteſquieu, and M. Vattel (a ſubject rzifs, &c. A, D. 1753. (Monteſquieu's 
of the king of Prufſia) on the anſwer letters. 5 Mar. 178 Vattel's drci 
tranſmitted by the Eogliſh court to his de Dent. Ea. 7- 8 84.) 
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\ CHAPTER THE SIXTH. 


Or COURTS or a SPECIAL JURISDICTION, 


IN the two preceding chapters we have conſidered the feveral 
1 whoſe juriſdiction is public and general; and which 
are ſo contrived that ſome or other of them may adminiſter re- 
dreſs to every poſſible injury that can ariſe in the kingdom at 
large. There yet remain certain others, whoſe juriſdiction is 
private and ſpecial, confined to particular ſpots, or inſtituted 
only to redreſs particular injuries. Theſe are 


I. Tas foreſt courts, inſtituted for the government of the 
king's foreſts in different parts of the kingdom, and for the pu- 
niſhment of all injuries done to the king's deer or veni/on, to the 
vert or greenſwerd, and to the covert in which ſuch deer are 
lodged. Theſe are the courts of attachments, cf regard, of ſwein- 
mate, and of juſticelſcat. 1. The court of attachments, weed-mote, 
or forty days court, is to be held before the verderors of the fo- 
reſt once in every forty days (a); and is inſtituted to enquire into 
all offenders againſt vert and veniſon (b): who may be attached by 
their bodies, if taken with the mainour (or mainoeuvre, a manu 
that is, in the very act of killing venifon or ſtealing wood, or 
preparing fo to do, or by freſh and immediate purſuit after the 
act is done (c); elſe they muſt be attached by their goods. And 


in this forty days court the foreſters or keepers are to bring in 


(a) Cart. de foreft, g Hen. III. c. 8. (c) Carth. 79. 
(b) Inſt, 28g. 
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their attachments, or preſentments de viridi et venatione; and 
the verderors are to receive the ſame, and to enroll them, and 
to certify them under their ſeals to the court of juſtice- ſeat, or 
ſweinmote (d): for this court can only enquire of, but not con- 
vict offenders. 2. The court of regard, or ſurvey of dogs, is 
to be holden every third year for the lawing or expeditation of 
maſtiffs, which is done by cutting off the claws of the fore- 
feet, to prevent them from running after deer (e). No other 
dogs but maſtiffs are to be thus lawed or expeditated, for none 
other were permitted to be kept within the precincts of the 
foreſt; it being ſuppoſed that the keeping of theſe, and theſe 
only, was neceſſary for the defence of a man's houſe (f). 3. 
The court of ſweinmote is to be holden before the verderors, 
as judges, by the ſteward of the ſweinmote thrice in every 
year (g), che ſweins or freeholders within the foreſt compoſing 
the jury. The principal juriſdiction of this court is, firſt, to 
enquire into the oppreſſions and grievances commited by the 
officers of the foreſt; de ſuper-oneratione foreſtariorum, et 
* aliorum miniſtrorum foreſtae; et de eorum oppreſſionibus popu- 
* lo regis illatis:” and, ſecondly, to receive and try preſent- 
ments certified from the court of attachments againſt offences 
in vert and veniſon (h). And this court may not only enquire, 
but convict alſo, which conviction ſhall be certified to the court 
of juſtice-ſeat under the ſeals of the jury; for this court cannot 
proceed to judgment (i). But the principal court is, 4. The court 
of juſtice-ſeat, which is held before the chief juſtice in eyre, or 
chief itinerant judge, capitalis juſtitiarius in itinere, or his depu- 
ty; to hear and determine all treſpaſſes within the foreſt, and all 
claims of franchiſes, liberties, and privileges, and all pleas and 
cauſes whatſoever therein ariſing (x). It may alſo proceed to try 
preſentments in the inferior courts of the foreſts, and to give 
judgment upon convictions of the ſweinmote. And the chief 
juſtice may therefore after preſentment made or indictment found, 


(d) Cart. de foreſt. c. 16, (h) Stat. 34 Edw. I. c. 1, 
(e) Ibid. c. 6. (i) 4 Inſt. 289. 

(e 4 Inft. 308. (k) 4 Inſt. 291. 
(g) Cart. de fereſt. e. 8. 


but 
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but not before (1), iſſue his warrant to the officers of the foreſt 
to apprehend the offenders. It may be held every third year ; 
and forty days notice ought- to be given of its ſitting. This 
court may fine and impriſon for offences within the foreſt (m), 
it being a court of record: and therefore a writ of error lies 
from hence to the court of king's bench, to rectify and redreſs 
any mal-adminiftrations of juſtice (n); or the chief juſtice in 
eyre may adjourn any matter of law into the court of king's 
bench (o). Theſe juſtices in eyre were inſtituted by king Hen- 

ry II. A. D. 1184 (p); and their courts were formerly very 
regularly held: but the laſt court of juſtice ſeat of any note 
was that holden in the reign of Charles I. before the earl of 
Holland; the rigorous proceedings at which are reported by 
ſir William Jones. After the reſtoration another was held, 
pro forma only, before the earl of Oxford (q); but ſince the 
aera of the revolution in 1688, the foreſt laws have fallen into 
total diſuſe, to the great advantage of the ſubject. 


II. A szcoNnD ſpecies of private courts, is that of commiſ- 
ſioners of ſewers. This is a temporary tribunal, erected 
by virtue of a commiſſion under the great ſeal; which for- 
merly uſed to be granted pro re nata at the pleaſure of the 
crown (r), but now at the diſcretion and nommation of the 
lord chancellor, lord treaſurer, and chief juſtices, purſuant to 
the ſtatute 23 Hen. VIII. c. 5. Their juriſdiction is to over- 
look the repairs of ſea banks and ſea walls; and the cleanſing 
of rivers, public ſtreams, ditches and other conduits, where- 
by any waters are carried off: and 1s confined to ſuch 
county, or particular diſtrict as the commiſſion ſhall expreſo- 
ly name. 'The commiſſioners are a court of record, and 
may fine and impriſon for contempts (s); and in the execution 
of their duty may proceed by jury, or upon their view, and 
may take order for the removal of any annoyances, or the ſafe- 


(1) Stat. 1 Edw. III. c. 8. 7 Ric. II. c. 4. (p) Hoveden, 


(w) 4. Iaſt. 313. (q) North's life of lord Guilford. 45. 
(n) 15:d. 297. (r) P. N. B. 113. 
(o) 16:9. 298. (5) 1 Sid. 145. 


euard 
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guard and conſervation of the ſewers within their commiſſion, 
either according to the laws and cuſtoms of Romney-marſh (t), 
or otherwiſe at their own diſcretion. They may alſo aſſeſs 
ſuch rates, or ſcots, upon the owners of lands within their di- 
ſtrict, as they ſhall judge neceſſary: and, if any perſon reſu- 
ſes to pay them; the commiſſioners may levy the ſame by di- 
ſtreſs of his goods and chattels; or they may, by ſtatute 23 
Hen. VIII. c. 5. ſell his frechold lands (and by the ) Ann. c. 
10. his copyhold alſo) in order to pay ſuch ſcots or aſſeſſments. 
But their conduct is under the control of the court of king's 
bench, which will prevent or puniſh any illegal or tyrannical 
proceedings (u). And yet in the reign of king James I. (8 
Nov. 1616.) theprivy council took upon them to order, that no 
action or complaint ſhould be proſecuted againſt the commiſſi- 
oners, unleſs before that board; and committed ſeveral to pri- 
ſon who had brought ſuch actions at common law, till they 
ſhould releaſe the ſame: and one of the reaſons for diſchar- 
ging fir Edward Coke from his office of lord chief juſtice was 
for countenancing thoſe proceedings (v). The pretence for 
which arbitrary meaſures was no other than the tyrant's plea 
(w), of the neceſſity of unlimited powers in works of evident 
utility to the public, © the ſupreme reaſon above all reaſons, 
which is the ſalvation of the king's lands and people.“ But 
now it 1s clearly held, that this (as well as a!l other inferior 
juriſdictions) is ſubject to the diſcretionary coercion of his ma- 
jeſty's court of king's bench (x). 


III. Tux court of policies of aſſurance, when ſubſiſting, is 
erected in purſuance of the ſtatute 43 Eliz. c. 12. which recites 
the1mmemorialuſageofpoliciesof aſſurance, © by means whereof 
* 1t cometh to paſs, upon the loſs or periſhing of any ſhip, there 


) Romney-marſh in the county of ſewers in England may receive light 
Kent, a tract containing 24000 acres, and direction. (4 Inft. 296.) 


is governed by certain artienf and (u) Cro Jac. 336. 

equitable laws of {evers, com poſed by (v) Moor. 828, 826. See pag. 84. 
Henry de Bathe, a venerable judge in (w) Milt. parad. loft. iv. 393. 

the reien of king Herry the third; (x) Venir. 66. Salk. 146. 


from which laws all commiſſioners of 


& {ollowcth 
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© followeth not the undoing of any man, but the loſs lighteth 
rather eaſily upon many than heavily upon few, and rather 
upon them that adventure not, than upon thoſe that do ad- 
venture; whereby all merchants, eſpecially thoſe of the 
*« younger ſort, are allured to venture more willingly and more 
* freely: and that heretofore ſuch aſſurers had uſed to ſtand 
* ſo juſtly and preciſely upon their credits, as few or no con- 
* troverſies had ariſen thereupon; and if any had grown, 
the ſame had from time to time been ended and ordered by 
certain grave and diſcreet merchants appointed by the lord 
* mayor of the city of London; as men by reaſon of their ex- 
< perience fitteſt to underſtand and ſpeedily decide thoſe cau- 
* ſcs:” but that of late years divers perſons had withdrawn 
themſelves from that courſe of arbitration, and had driven the 
aſſured to bring ſeparate actions at law againſt each aſſurer: it 
therefore enables the lord chancellor yearly to grant a ſtand- 
ing commiſſion to the judge of the admiralty, the recorder of 
London, two doctors of the civil law, two common lawyers, 
and eight merchants; any three of which, one being a civili- 
an or a barriſter, are thereby and by the ſtatute 13 & 14 Car. 
II. c. 23. empowered to determine in a ſummary way all cau- 
ſes concerning policies of aſſurance in London, with appeal 
(by way of bill) to the court of chancery. But the juriſdiction 
being ſomewhat defectiye, as extending only to London, and 
to no other aſſurances but thoſe on merchandize (y), and to 
ſuits brought by the aſſured only and not by the inſurers (z), 
no ſuch commiſſion has of late years iſſued: but inſurance 
cauſes are now uſually determined by the verdict of a jury of 
merchants, and the opinion of the judges in caſe of any legal 
doubts; whereby the deciſion is more ſpeedy, ſatisfactory, and 
final: though it is to be wiſhed, that ſome of the parliamen- 
| tary powers inveſted in theſe commiſſioners, eſpecially for the 
examination of witneſſes, either beyond the ſeas or ſpeedily go- 
ing oat of the kingdom (a), could at preſent be adopted by the 
courts of Weſtminſter-hall, without requiring the conſent of 
partics, 


{y) Styl. 166. (a) Stat. 13 & 14 Car. II. c. 22. & 3 & 4. 
{z) 1 Show, 396. 
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IV. Tux court of the marſbalſea, and the palace court at 
Weſtminſter, though two diſtinct courts, are frequently con- 
founded together. The former was originally holden before 
the ſteward and marſhal of the king's houſe, and was inſtituted 
to adminiſter juſtice between the king's domeſtic ſervants, that 
they might not be drawn into other courts, and thercby the 
king loſe their ſervice (b). It was formerly held in, though 
not a part of, the aula regis (c); and, when that was ſubdi- 
vided, remained a diſtinct juriſdiction ; holding plea of all tret- 
paſſes committed within the verge of the court, where only 
one of the parties 1s in the king's domeſtic ſervice (in which 
caſe the inqueſt ſhall be taken by, a jury of the country) and of 
ail debts, contracts and covenants, where both of the con- 
tracting parties belong to the royal houſhold; and then the 
inqueſt ſhall be compoſed of men of the houſhold only (d). 
By the ſtatute of 13 Ric. II. ſt. 1. c. 3. (in affirmance of the 
common law) (e) the verge of the court in this reſpect extends 
for twelve miles round the king's place of reſidence (f). And, 
as this tribunal was never ſubject to the juriſdiction of the 
chief juſticiary, no writ of error lay from it (though a court 
of record) to the king's bench, but only to parliament (g), 
till the ſtatutes of 5 Edw. III. c. 2. and 10 Edw. III. ſt. 2. 
c. 3. Which allowed ſuch writ of error before the king in his 
place. But this court being ambulatory, and obliged to 
follow the king in all his progreſies, ſo that by the removal 
of the houſhold, ations were frequently diſcontinued (h), 
and doubts having ariſen as to the extent of its juriſdiction (id, 
king Charles I. in the ſixth year of his reign by his letters 
patent erected a ne court of record, called the curia palatii 
or palace court, to be held before the ſteward of the houſhold 


(b) 1 Bulſtr. 211. the diſtance of three miles, three fur- 

(e) Flet. J. 2. c. 2. longs, three acres, nine feet, nine 

(d) Artic. ſup. cart. 28 Edw. I. c. 3. palme, and nine barley corns; as ap- 
Stat. g Edw. III. c. 2. 10 Edw. III. it. pears from a fragment of the zextrs 
3 R:ffonjis cited ia Dr. Hickes's diſſer- 

(e) 2 laſt. 848. tat. p 114 

() By che antient Sutton coottitutign, (e) 1 Bulftr, 211. 10 Rep. 79. 


the fax regina, or pri vilege of the king's (i) F. N. B. 241. 2 Inſt. $48. 
palace, cxtended from his palace gate to (+) 1 Bulſtr. 208. 


and 
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and knight marſhal, and the ſteward of the court, or his 
deputy; with juriſdiction to hold plea of all manner of per- 
ſonal actions whatſoever, which ſhall ariſe between any par- 
ties within twelve miles of his majeſty's palace at White- 
hall (k). The court is now held once a week, together with 
the antient court of marſhalſea, in the borough of South- 
wark :; and a writ of error lies from thence to the court of 
king's bench. But if the cauſe is of any conſiderable conſe- 
quence, it is uſually removed on its firſt commencement, to- 
_ gether with the cuſtody of the defendant, either into the 
king's bench or common pleas by a writ of habeas corpus cum 
cauſa: and the inferior buſineſs of the court hath of late 
years been much reduced, by the new courts of conſcience 
erected in the environs of London ; in conſideration of which 
the four counſel belonging to theſe courts had falaries granted 
them for their lives by the ſtatute 23 Geo. II. c. 27. 


V. A r1rTH ſpecies of private courts of a limited, though 
extenſive, juriſdiction are thoſe of the principality of Wales 
which upon its thorough reduction, and the ſettling of its po- 
lity in the reign of Henry the eighth (1), were erected all over 
the country ; principally by the ſtatute 34 & 35 Hen, VIII. c. 
26. though much had before been done, and the way pre- 
pared by the ſtatute of Wales, 12 Edw. I. and other ſtatutes, 
By the ſtatute of Henry the eighth before-mentioned, courts- 
baron, hundred, and county courts are there eſtabliſhed as in 
England. A ſeſſions is alſo to be held twice in every year in 
each county, by judges appointed by the king, to he called 
the great ſeſſions of Wales: in which all pleas of real and 
perſonal actions ſhall be held, with the ſame form of proce!s 
and in as ample a manner as in the court of common pleas at 
Weſtminſter : and writsof error ſhall lie from judgmentsthere- 
in (it being a court of record) to the court of king's bench at 
Weſtminſter. But the ordinary original writs or proceſs ot 
the king's courts at Weſtminſter do not run into the principa- 
lity of Wales (m); though proceſs of execution does (n): as Coalio 


(k) r Sid. 180. Salk. 439. (n) 2 Bulſtr. 136. 2 Saund. 193. 
(1) See vol. I. introd. F. 4. Raym. 206. 
(m) 2 Roll. Rep. 141, 


all 
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all prerogative writs, as writs of certiorari, mandamus, and 
the like (o). And even in cauſes between ſubje& and ſubject, 
to prevent injuſtice through family factions and prejudices, it 
is held lawful (m cauſes of freehold at leaſt, if not in all others) 
to bring an action in the Engliſh courts, and try the ſame in 
the next Engliſh county adjoining to that part of Wales where 
the cauſe ariſes (p). 


VI. Tux court of the duchy chamber of Lancaſter is ano- 
ther ſpecial juriſdiction, held before the chancellor of the 
duchy or his deputy, concerning all matters of equity relating 
to lands holden of the king in right of the duchy of Lancaſ- 
ter (q): which is a thing very diſtin& from the county palatine, 
and comprizes much territory which lies at a vaſt diſtance 
from it; as particularly a very large diſtrict within the city of 
Weſtminſter. The proceedings in this court are the ſame as 
on the equity ſide in the courts of exchequer and chancery (r); 
ſo that it ſeems not to be a court of record: and indeed it hath 
been holden that thoſe courts have a current juriſdiction with 
the duchy court, and may take cognizance of the ſame caules(s). 


VII. AxoTHER ſpecies of private courts, which are of a 
limited local juriſdiction, and have at the ſame time an exclu- 
ſive cognizance of pleas, in matters both of law and equity (t), 
are thoſe which appertain to the counties palatine of Cheſter, 
Lancaſter, and Durham, and the royal franchiſe of Ely (u). 
In all theſe, as in the principality of Wales, the king's ordi- 
nary writs, iſſuing under the great ſeal out of chancery, do 
not run; that is, they are of no force. For, as originally all 
Jura regalia were granted to the lords of theſe counties 
palatine, they had of courſe the ſole adminiſtration of juſ- 
tice, by their own Judges appointed by themſelves and 
not by the crown. It would therefore be incongruous for 
the king to ſend his writ to direct the judge of another's court 


(o) Cro. ip 484. (s) 1 Chan. Rep. gs, Toth, 148. 
(r) Vaugh. 413. Hardr. 6G. Hardr. 171. 
(q) Hob. 77. 2 l. e. 24. (t) 4laſt. 213. 218. Finch. R. 452. 


(r} 4 loft, 296, (u) See vol. I. introd, F. 4. : 
In 
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in what manner to adminiſter juſtice between the ſuitors. But, 
when the privileges of theſe counties palatine and franchiſes 
were abridged by ſtatute 27 Hen. VIII. c. 24. it was alſo en- 
acted, that all writs and proceſs ſhould be made in the king's 
name, but ſhould be feſte'd or witneſſed in the name of the 
owner of the franchiſe. Wherefore all writs, whereon actions 
are founded, and which have current authority here, muſt 
be under the ſeal of the reſpective franchiſes; the two for- 
mer of which are now annexed to the crown, and the two 
latter under the government of their ſeveral biſhops. And the 
judges of aſſiſe, who fit therein, fit by virtue of à ſpecial 
commiſſion from the owners of the ſeveral franchiſes, and 
under the ſeal thereof; and not by the uſual cemmiſſion un- 
der the great feal of England. Hither alſo may be referred 
the courts of the cingue ports, or five moſt important havens, 
as they formerly were eſteemed, in the kingdom, viz. Do- 
ver, Sandwich, Romney, Haſtings, and Hythe ; to which 
Winchelſea and Rye have been ſince added: which have al- 
ſo ſimilar franchiſes in many reſpects (w) with the counties 
palatine, and particularly an excluſive juriſdiction (before the 
mayor and jurats of the ports) in which excluſive juriſdiction 
the king's ordinary writ does not run, A writ of error lies 
from the mayor and jurats of each port to the lord warden of 
the cinque ports, in his court of Shepway ; and from the court 
of Shepway to the king's bench (x). And fo tooa writ of error 
lies from all other juriſdictions to the fame ſupreme court ot 
judicature (y), as an enſign of ſuperiority reſerved to the crown 
at the original creation of the franchiſes. And all prerogative 
writs (as thoſe of habeas corpus, prohibition, certigrari, 
and mandamus) may iſſue for the fame reaſon to all theſe ex- 
empt juriſdictions (2); becauſe the privilege, that the 
king's writ runs not, muſt be intended between party and 
party, for there can be no ſuch privilege againſt the king (a). 


(w) 1 Sid. 166. vis. 62. 4 laſt. 38. 214. 218, 
(*) Jenk. 71. Dyverſyte des courts. t. (2) 1 Sid. 92. 
bank le rey. 1 Sid. 366. (3) Cro. Jac. 543. 


) Bro, Ar. t. error. 74. 101. Da- : 
VIII. Tax 
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VIII. Tux ſtannary courts in Devonſhire and Cornwall 
for the adminiſtration of juſtice among the tinners therein, are 
alſo courts of record, but of the ſame private and excluſive 
nature. They are held before the lord warden and his ſubſti- 
tutes, in virtue of a privilege granted to the workers in the 
tinmines there, to ſue and be ſued only in their own courts, 
that they may not be drawn from their buſinefs which is highly 
profitable to the public, by attending their lawſuits in other 
courts (b). The privileges of the tinners are confirmed by 
a charter, 33 Edw. I. and fully expounded by a private ſtatute, 
50 Edw. III. which (c) has ſince been explained by a public 
act, 16 Car. 1.c. 15. What relates to our preſent purpoſe is 
only this: that all tinners and labourers in and about the 
ſtannaries ſhall, during the time of their working therein 
bona fide, be privileged from ſuits in other courts, and be only 
impleaded in the ſtannary courts in all matters, excepting 
pleas of land, life, and member. No writ of error lies 
from henceto any court in Weſtminſter-hall ; as was agreed 
by all the judges (d) in 4 Jac. I. But an appeal lies from the 
ſteward of the court to the under-warden ; and from him to 
the lord-warden ; and thence to the the privy council of the 
prince of Wales, as duke of Cornwall (e), when he hath had 
livery or inveſtiture of the ſame (f). And from thence the 


appeal lies to the king himſelf, in the laſt reſort (g). 


IX. Tux ſeveral courts within the city of London (h), and 
other cities, boroughs, and corporations throughout the kingdom, 
held by preſcription, charter, or act of parliament, are alſo of 
the ſame privateand limited ſpecies. It would exceed the deſign 


(b) 4 Inſt. 232. of error lies to the court of huſtingt, 
(c) See this at length in 4 Inſt. 232. before the mayor, recorder, and ſhe- 
(d) AInſt. 231. riffs; and from thence to juſtices ap- 
(e) 1b:d. 230. pointed by the king's commiſſion, who 
(f) 3 Bulſtr. 183. ufed to fit in the church of St. Martin 
(g) Doderidge hift. of Cornw. 94. le grand. (F. N. B. 32.) Ard from 


() The chief ot thoſe in London are the judgment of thoſe juſtices a writ of 
tbe ſheriffe ccurts, holden before their error lies immediately to the houle of 
ſte ward or judge; from which a writ lords. 

and 
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and compaſs of our preſent enquiries, if I were to enter into 
a particular detail of theſe, and to examine the nature and 
extent of their ſeveral juriſdictions. It may in general be ſuf- 
ficient to ſay ;. that they aroſe originally from the favour of 
the crown to thoſe particular diſtricts, wherein we find them 
erected, upon the ſame principle that hundred-courts, and the 
like, were eſtabliſhed; for the convenience of the inhabi- 
tants, that they might proſecute their ſuits, and receive juſ- 
tice at home: that, for the moſt part, the courts at Weſt 
minſter-hall have a concurrent juriſdiction with theſe, or elſe 
a ſuper-intendency over them (1): and that the proceedings, 
in theſe ſpecial courts ought to be according to the courſe of 
common law, unleſs otherwiſe ordered by parliament ; 


for though the king may erect new courts, yet he cannot alter 
the eſtabliſhed courſe of law. 


Bur there is one ſpecies of courts, conſtituted by act of 
parliament, in the city of London and other trading and po- 
pulous diſtricts, which in its proceedings ſo varies from the 
courſe of the common law, that it may deſerve a more parti- 
cular conſideration. I mean the courts of requeſts, or courts 
of conſcience, for the recovery of ſmall debts. The firſt of 
theſe was eſtabliſhed in London, ſo early as the reign of 
Henry the eighth, by an act of their common council; which 
however was certainly inſufficient for that purpoſe and ille- 
gal, till confirmed by ſtatute 3 Jac. I. c. 15. which has ſince 
been explained and amended by ſtatute 14 Geo. II. c. 10. 
The conſtitution is this: two aldermen, and four commoners, 
fit twice a weck to hear all cauſes of debt not exceeding the 
value of forty ſhillings; which they examine in a ſummary 
way, by the oath of the parties or other witneſſes, and make 
ſuch order therein as is conſonant to equity and good conſcience. 
The time and expence of obtaining this ſummary redreſs are 
very inconſiderable, which make it a great benefit to trade; 
and thereupon divers trading towns and other diftrifts have 
within theſe tew years laſt paſt, obtained aQs of parliament, 

for eſtabliſhing in them courts of conſcience upon nearly 


{!) Salk. 144. 263. 
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the ſame plan. The firſt of which was that for Southwark 
by ſtatute 22 Geo. II. c. 47. which has ſince been followed by 
very many others (k). | | 


Tun anxious deſire, that has been ſhewn to obtain theſe 
ſeveral acts, proves clearly that the nation in general is truly 
ſenſible of the great inconvenience, ariſing from the diſuſe of 
the antient county and hundred-courts; wherein cauſes of this 


ſmall value were always formerly decided, with very little trou- 


ble and expence to the parties. But it is to be feared, that the 
general remedy which of late hath been principally applied 
to this inconvenience, (the erecting theſe new juriſdictions) 
may itſelf be attended in time with very ill conſequences : as 
the method of proceeding therein is entirely in derogation of 
the common law ; as their large diſcretionary powers create a 
petty tyranny in a ſet of ſtanding commiſſioners; and as the 
difuſe of the trial by jury may tend to eſtrange the minds of 
the people from the valuable prerogative of Engliſhmen, 
which has already been more than ſufficiently excluded in ma- 
ny inſtances. How much rather is it to be wiſhed, that the 
proceedings in the county and hundred-courts could again be 
revived, without burthening the freeholders with too 
frequent and tedious attendances, but at the ſame time re- 
moving the delays that have inſenſibly crept into their pro- 
ceedings, and the power that either party have of transfer- 
ring at pleaſure their ſuits to the courts at Weſtminſter ! 
And we may with ſatisfaction obſerve, that this experi- 
ment has been actually tried, and has ſucceeded in the po- 
pulous county of Middleſex; which might ſerve as an 
example for others. For by ſtatute 23 Geo. II. c. 33. it is 
enacted, 1. That a ſpecial county court ſhall be held, at 
leaſt once a month in every hundred of the county of Middle- 
ſex, by the county clerk. 2. That twelve freeholders of that 


(k) As for Weſtminſter, and the Derbyſhire; 33 Geo. II. Bradford, 
Tewer-Hamlets ; 23 Geo, Il. Linceln, Mellſbam, and Wheorlſdown ; 3 Geo. 
24 Geo. II. Birmingham, St, Albans, III. Doncaſter and Kirkby in Kendal; 
Liver pool, and Canterbury; 25 Geo. II. 4 Geo. III. and certain hundreds in 
Shelfield, 29 Geo. II. Brixton, and Kent and VWilt:, 6s Geo. III. 
Tarmoauth, 31 Geo. II. High Peak, 


hundred, 
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hundred, qualified to ſerve on juries, and ſtruck by the ſhe- 
riff, ſhall be ſummoned to appear at ſuch court by rotation 
ſo as none ſhall be ſummoned oftener than once a year. 
3. That inall cauſes, not exceeding the value of forty ſhil- 
lings, the county clerk and twelve ſuitors ſhall proceed in a 
ſummary way, examining the parties and witneſſes on oath, 
without the formal proceſs antiently uſed ; and ſhall make 


ſuch order therein as they ſhall judge agreeable to conſcience.” 
4. That no plaints ſhall be removed put of this court, by 


any proceſs whatſoever ; but the determination herein ſhall 
be final. 5. That if any action be brought in any of the 


ſuperior courts againſt a perſon reſident in Middleſex, 


for a debt or contract, upon the trial whereof the jury ſhall 


find leſs than yos. damages, the plaintiff ſhall recover no 


coſts, but ſhall pay the defendant double coſts; unleſs upon 
ſome ſpecial circumſtances, to be certified by the judge who 
tried it. 6. Laſtly, a table of very moderate fees is preſcribed 
and ſet down in the act; which are not to be exceeded upon 
any account whatſoever. This is a plan entirely agreeable to 
the conſtitution and genius of the nation : calculated to pre- 
vent a multitude of vexatious actions in the ſuperior courts, 
and at the ſame time to give honeſt creditors an opportunity 
of recovering ſmall ſums; which now they are frequently 
deterred from by the expence of a ſuit at law: a plan which, 

in ſhort, wants only to be gry known, in order to its 


univerſal reception. a 


X. THERE is yet another ſpecies of private courts, 
which I muſt not paſs over in ſilence: vrz. the chancel- 
lor's courts in the two univerſities of England. Which 
two learned bodies enjoy the ſole juriſdiction, in excluſion of 
the king's courts, over all civil actions and ſuits whatſo- 
ever, where a ſcholar or privileged perſon is one of the 
parties; excepting in ſuch caſes where the right of free- 
hold is concerned. And theſe by the univerſity charter they 
are at liberty to try and determine, either according to the 
common law of the land, or according to their own local 
guſtoms, at their diſcretion :; which has generally led them to 

1 4 carry 
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carry on their proceſs in a courſe much conformed to the civil 
law, for reaſons ſufficiently explained in a former volume (). 


THESE privileges were granted, that the ſtudents might not 
be diſtracted from their ſtudies by legal proceſs from diſtant 
courts, and other forenſic avocations. And privileges of this 
kind are of very high antiquity, being generally enjoyed by 
all foreign univerſities as well as our own, in conſequence ( 
apprehend) of a conſtitution of the emperor Frederick, A. D. 
1158 (m). But as to England in particular, the oldeſt char- 
ter that T have ſeen, containing this grant to the univerſity 
of Oxford was 29 Hen. III. A. D. 1244. And the ſame pri- 
vileges were confirmed and enlarged by almoſt every fucceeding 
prince, down to king Henry the eighth; in the fourteenth 
year of whoſe reign the largeſt and moſt extenſive charter 
of all was granted. One ſimilar to which was afterwards 
granted to Cambridge in the third year of queen Elizabeth. 
But yet, notwithſtanding theſe charters, the privileges gran- 
ted therein, of proceeding in a courſe. different from the 
law of the land, were of ſo high a nature, that they were 
held to be invalid; for though the king might ere& new 
courts, yet he coutd not alter the courſe of law by his letters 
patent, Therefore in the reign of queen Elizabeth an act of 
parliament was obtained (n), confirming 4 the charters of 


the two univerſities, and thoſe of 14 Hen. VIII. and 3 Eliz, 
by name. Which bleſſed add, as fir Edward Coke intitles it (o), 


eſtabliſhed this high privilege without any doubt or oppoſiti- 
on (p): or, as fir Mathew Hale (q) very fully expreſſes the 
ſenſe of the common law and the operation of the act of par- 
lament, © although king Henry the eighth, 14 4. R. ſui, 
4c granted to the univerſity a liberal charter, to proceed 
according to the uſe of the univerſity ; viz. by a courie 
& much conformed to the civil law; yet that charter 
had not been ſufficient to have warranted ſuch proceedings 


() Vol. I. introd. C 1 (p) Jenk. Cent. 2. pl. 88. Cent. 3. 
m) Ced. 4. tit. 13. pl. 33. Hardr. 5604. Godbolt, 201. 
(n) 13 Eliz. c. 29. (1) Hiſt, C. L. 33. 


509 4 Inſt. 227. ; 
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cc without the help of an act of parliament. And therefore 
* in 13 Eliz. an act paſſed, whereby that charter was in ef- 
* fect enacted; and it is thereby that at this day they have a 
* kind of civil law procedure, even in matters that are of 
* themſelves of common law cognizance, where either of 
* the parties is privileged.” 


Tuts privilege, ſo far as it relates to civil cauſes, is exerciſ- 
ed at Oxford in the chancellor's court; the judge of which 
is the vice-chancellor, his deputy, or aſſeſſor. From his 
ſentence an appeal lies to delegates appointed by the congre- 
gation ; from thence to other delegates of the houſe of con- 
vocation ; and if they all three concur in the ſame ſentence it 
is final, at leaſt by the ſtatutes of the univerſity (r), accord- 
ing to the rule of the civil laws (s). But, if there be any diſ- 
cordance or variation in any of the three ſentences, an ap- 
peal lies in the laſt reſort to judges delegates appointed by the 
crown under the great ſeal in chancery, 


I Have now gene through the ſeveral ſpecies of private, 
or ſpecial courts, of the greateſt note in the kingdom, inſti- 
tuted for the local redreſs of private wrongs ; and muſt, in 
the cloſe of all, make one general obſervation from fir Ed- 
ward Coke (t): that thefe particular juriſdict'ons, derogating 
from the general juriſdiction of the courts of common law, 
are ever taken ſtrictly, and cannot be extended farther than 
the exprels letter of their privileges will moſt explicitly war- 
rank. 


r) Tit. 21. &. 19. (t) 2 Inſt. 848. 
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I 


CHAPTER THE SEVENTH. 


Or Tux COGNIZANCE or PRIVATE 


WRONG S. 


E are now to proceed to the cognizance of private 

wrongs ;z that is, to conſider in which of the vaſt va- 
riety of courts, mentioned in the three preceding chapters, 
every poſlible injury that can be offered to a man's perſon or 
Property 1s certain of meeting with redreſs. 


THe authority of the ſeveral courts of private and ſpecial 
juriſdiction, or of what wrongs ſuch cgurts have cognizance, 


was neceſſarily remarked as thoſe reſpective tribunals were 


enumerated; and therefore need not be here again repeat- 
ed: which will confine our preſent enquiry to the cognizance 


of civil injuries in the ſeveral courts of public or general ju- 


riſdiction. And the order, in which I ſhall purſue this enqui- 
ry, will be by ſnewing; 1. What actions may be brought, 


or what injuries remedied, in the eccleſiaſtical courts. 2. 


What in the military. 3. What in the maritime. And 4. 
What in the courts of common law. N 


AND, with regard to the firſt three of theſe particulars, I 
mutt beg leave not ſo much to conſider what hath at any time 
been claimed or pretended to belong to their juriſdiction, by the 
officers and judges of thoſe reſpective courts; but what the com- 


mon law 9//::v; and permits to be ſo. For theſe eccentrical tri- 
bunals 


4 
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bunals (which are principally guided by the rules of the impe- 
rial and canon laws) as they ſubſiſt and are admitted in England, 
not by any right of their own (a), but upon bare ſufferance 
and toleration from the municipal laws, muſt have recourle to 
the laws of that country wherein *they are thus adopted, to 
be informed how far their juriſdiction extends, or what cauſes 
are permitted, and what forbidden, to be diſcuſſed or drawn 
in queſtion before them. It matters not therefore what the 
pandects of Juſtinian, or the decretals of Gregory have or- 
dained. They are here of no more intrinſic authority than 
the laws of Solon and Lycurgus : curious perhaps for their 
antiquity, reſpectable for their equity, and frequently of ad- 
mirable uſe in illuſtrating a point of hiſtory. Nor is it at all 
material in what light other nations may conſider this matter 
of juriſdiction. Every nation muſt and will abide by its own 
municipal laws; which various accidents conſpire to render 
different in almoſt every country in Europe, We permit ſome 
kind of ſuits to be of eccleſiaſtical cognizance, which other na- 
tions have referred entirely to the temporal courts ; as con- 
cerning wills and ſucceſſions to inteſtatesꝰ chattels: and perhaps 
we may, in our turn, prohibit them from interfering in ſome 
controverſies, which on the continent may be looked upon as 
merely ſpiritual. In ſhort, the common law of England is the 
one uniform rule to determine the juriſdiction of courts : and, 
if any tribunals whatſoever attempt to exceed the limits fo 
preicribed them, the king's courts of common law may and 
do prohibit them; and in ſome caſes puniſh their judges (b). 


+ HaviNG premiſed this general caution, I proceed now to 


conſider 


I. Tux wrongs or injuries cognizable by the eccleſiaſtical 
eourts. I mean ſuch as are offered to private perions or indivi- 
duals ; which are cognizable by the eccleſiaſtical court, not for 
reformation of the offender himſelf or party injuring (pro ſalute 
animae, as immoralities in general are, when unconnected with 


(a) See Vol. I. intro. C. 1. (b) Hal. Hiſt. C. L. c. 3. 
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private injurics) but ſuch as are there to be proſecuted for the 
ſake of the party injured, to make him a ſatisfaction and re- 
dreſs for the damage which he has ſuſtained. And theſe I ſhall 
reduce under three general heads ; of cauſes pecuniary, cauſes 
matrimonial, and cauſes teſtamentary. 


1. PECUNIARY cauſes, cognizable in the eccleſiaſtical courts, 
are ſuch as ariſe either from the withholding eccleſiaſtical dues, 
or the doing or neglecting ſome act relating to the church, 
whereby ſome damage accrues to the plaintiff ; towards obtain- 
ing a ſatisfaction for which he is permitted to inſtitute a ſuit in 

the ſpiritual court. 


'THe principal of theſe is the ſubtraction or withholding of 
tithes from the parſon or vicar, whether the former be a cler- 
gyman or a lay appropriator (c). But herein a diſtinction muſt 
be taken: for the eccleſiaſtical courts have no juriſdiction to 
try the right of tithes unleſs between ſpiritual perſons (d); 
but in ordinary caſes, between ſpiritual men and lay men, are 
only to compel the payment of them, when the right 1s not 
diſputed (e). By the ſtatute or rather writ (f) of circum- 
ſpecle agatis (g), it is declared that the court chriſtian ſhall not 
be prohibited from holding plea, * fs rector petat verſus 
% parochianos cblationes et decimas debitas et conſuetas :” io 
that if any diſpute ariſes whether fuch tithes be due and ac- 
cuſtomed, this cannot be determined in the eccleſiaſtical court, 
but before the king's courts of the common law; as ſuch 
queſtion affects the temporal inheritance, and the determi- 
nation muſt bind the real property. But where the right 
does not come into queſtion, but only the a, whether or 
no the tithes allowed to be due be really ſubtracted or 
withdrawn, this is a tranſient perfonal injury, for which 
the remedy may properly be had in the fpiritual 
court; viz. the recovery of the tithes, or their equi- 
valent. By ſtatute 2 & 3 Edw. VI. c. 13. it is enacted, that 


(e) Stat. 32 Hen. VIII. c. 7. (e) 2 Inſt. 364. 489, 497. 
(d) 2 Roll. Abr. zog, 310. Bro. Abr. (F) See Barrington's obierv, 120. 
5. juriſdictien. 85. (g) 13 Edw. I. ſt. 4. 


if 
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if any perſon ſhall carry off his praedial tithes (vi. of corn, hay, 
or the like) before the tenth part is duly ſet forth, or agree- 
ment is made with the proprietor, or ſhall willingly withdraw 
his tithes of the ſame, or ſhall ſtop or hinder the proprietor 
of the tithes or his deputy from viewing or carrying them 
away; ſuch offender ſhall pay dsuble the value of the tithes, 
with coſts, to be recovered before the eccleſiaſtical judge, 
according to the king's eccleſiaſtical laws. By a former 
clauſe of the fame ſtatute, the treble value of the tithes, fo 
ſubtracted or withheld, may be ſued for in the temporal 
courts, which is equivalent to the double value to be ſued for 
in the eccleſiaſtical. For one may ſue for and recover in the 
eccleſiaſtical courts the tithes themſelves, or a recompence for 
them, by the antient law; to which the ſuit for the double 
value is ſuperadded by the ſtatute. But as no ſuit lay in the 
temporal courts for the ſubtraction of tithes themſelves, there- 
fore the ſtatute gave a treble forfeiture, if ſued for there; in 
order to make the courſe of juſtice uniform, by giving the 
ſame reparation in one court as in the other (h). However it 
now ſeldom happens that tithes are ſued for at all in the ſpi- 
ritual court; for if the defendant pleads any cuſtom, modus, 
compoſition, or other matter whereby the right of tithing is 
called in queſtion, this takes it out of the juriſdiction of the 
eccleſiaſtical judges: for the law will not ſuffer the exiſtence 
of ſuch a right to be decided by the ſentence of any ſingle, 
much leſs an eccleſiaſtical, judge; without the verdict of a 
jury. But a more ſummary method than either of recover- 
ing ſmall tithes under the value of 40s. is given by ſtatute 7 
& 8 W. III. c. 6. by complaint to two juſtices of the peace: 
and, by another ſtatute of the ſame year (j), the ſame re- 
medy is extended to all tithes withheld by quakers under the 
value of ten pounds. 


AxoTHER pecuniary injury, cognizablein the ſpiritual courts, 
is the non-payment of other eccleſiaſtical dues to the clergy ; as 
penſions, mortuaries, compoſitions, offerings, and whatſoever 
falls under the denomination of ſurplice- fees, for marriages or 


(h) 2 Inſt, 250, (J) ©. 34- 
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other miniſterial offices of the church: all which injuries are 
redreſſed by a decree for their actual payment. Beſides which 
all offerings, oblations, and obventions, not exceeding. the 

value of 40s. may be recovered in a ſummary way, before 
two juſtices of the peace (i). But care muſt be taken that 
theſe are real and not imaginary dues; for, if they be con- 
trary to the common law, a prohibition will iſſue out of the 
temporal courts to ſtop all ſuits concerning them. As where 
a fee was demanded by the miniſter of the pariſh for the bap- 
tiſm of a child, which was adminiſtred in another place (k) 
this, however author ized by the canon, is contrary to com- 
mon right: for of common right no fee is due to the miniſter 
even for performing ſuch branches of his duty, and it can 
only be ſupported by a ſpecial cuſtom (); but no cuſtom can 
ſupport the demand of a fee without performing them at all. 


For fees alſo, ſettled and acknowledged to be due to the 
officers of the eccleſiaſtical courts, a ſuit will lie therein : but 
not if the rigbt of the fees is at all diſputable; for then it 
muſt be decided at the common law (m). It is alſo ſaid, that 
if a curate be licenced, and his ſalary appointed by the biſhop, 
and he be not paid, the curate hath a remedy in the eccleſi- 
aſtical court (n) : but, if he be not licenced, or hath no ſuch 
ſalary appointed, or hath made a ſpecial agreement with the 
rector, he muſt ſue for a ſatisfaction at common law (o); 
either by proving ſuch ſpecial agreement, or elſe by leaving it 
to a jury to give damages upon a quantum meruit, that is, in 
conſideration of what he reaſonably deſerved in proportion to 
the ſervice performed, 


UnDEx this head of pecuniary injuries may alſo be reduced 
the ſeveral matters of ſpoliation, dilapidations, and neglect of 
repairing the church and things thereunto belonging ; for which 
a ſatisfaction may be ſued for in the eccleſiaſtical court. 


(i) Stat. 1 & 8 W. III. c. 6. (m) 1 Ventr. 16s. 

(K) Salk 332. (n) i Burn. eccl. law. 438. 
(1) id. 334. Lord Raym. 480. 1858. (o) 1 Frecm. 70. 

Titzg. 58. 
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SPOLIATIONA45 an injury done by one clerk or incumbent 
to another, in taking the fruits of his benefite without any 
right thereunto, but under a pretended title. It 1s remedied 
by a decree to account for the profits ſo taken. 'This injury, 
when the jus patronatus or Tight of advowſon doth not come in 
debate, is cognizable in the ſpiritual court: as if a patron firſt 
preſents A to a benefice, who is inſtituted and inducted there- 
to; and then, upon pretence of a vacancy, the fame patron 
preſents B to the ſame living, and he alſo obtains inſtitution and 
induction. Now if A diſputes the fact of the vacancy, then 
that clerk who 1s kept out of the profits of the living, which- 
ever it be, may ſue the other in the ſpiritual court for {po- 
lation, or taking the profits of his benefice, And it ſhall 
there be tried, whether the living were, or were not, vacant ; 
upon which the validity of the ſecond clerk's pretenſions muſt 
depend (p). But if the right of patronage comes at all into 
diſpute, as if one patron. preſented A, and another patron 
preſented B, there the eccleſiaſtial court hath no cognizance, 
provided the tithes ſued for amount to a fourth part of the 
value of the living, but may be. prohibited at the inſtance of 
the patron by the king's writ of zndicavit (q). So alſo if a 
clerk, without any colour of title, ejects another from his 
parſonage, this injury muſt he redreſſed in the temporal 
courts: for it depends upon no queſtion determinable by the 
ſpiritual law, (as plurality of benefices or no plurality, va- 
cancy or no vacancy) but is merely a ci il injury. 


For dilapidationt, which are a kind of eccleſiaſtical waſte, 
either voluntary, by pulling down ; or permiſſive, by ſuffering 
the chancel, parſonage-houſe, and other buildings thereunto be- 
longing, to decay; an action allo lies, either in the ſpiritual 
court by the canon law, or in the courts of common law (r): and it 
may be brought by the ſucceſſor againſt the predeceſſor, if living, 
or, if dead, then againſt his executors. By ſtatute 13 Eliz. c. 10. 


(r) F. N. B. 36. F. N. B. 45. 
(q) Circumſpete agatit; 13 Edw. I. (r) Cait. 224. 3 Lev. 268. 
ft. 4. Artic. Cieri, 9 Edw. II. c. 2. 
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if any ſpiritual perſon makes over or alienates his goods with 
intent to defeat his ſucceſſors of their remedy for dilapidations, 
the ſucceſſor ſhall have ſuch remedy againſt the alienee, in 
the eccleſiaſtical court, as if he were the executor of his pre- 
deceſſor. And by ſtatute 14 Eliz. c. 11. all money recovered 
tor dilapidations ſhall within two years be employed upon the 
buildings, in reſpect whereof it was recovered, on penalty of 
forfeiting double the value to the crown. 


As to the neglect of reparations of the church, church- 
yard, and the like, the ſpiritual court has undcubted cogni- 
Zance thereof (s); and a ſuit may be brought therein for non- 
payment of a rate made by the church-wardens for that pur- 
poſe. And theſe are the principal pecuniary injuries, which 
are cognizable, or for which ſuits may be inſtituted, in the 
eccleſiaſtical courts. 


2. MATRIMONIAL cauſes, or injuries reſpeCting the rights 
BY marriage, are another, and a much more undiſturbed, 
branch of the eccleſiaſfical juriſdiction. Though, if we con- 
ſider marriages in the light of mere civil contracts, they do 


not ſeem to be properly of ſpiritual cognizance (t). But the 
Romaniſts having very early converted this contract into a 


holy facramental ordinance, the church of courſe took it 
under her protection, upon the diviſion of the two juriſdic- 
tions. And, in the hands of ſuch able politicians, it ſoon be- 
came an engine of great importance to the papal ſcheme of 
an univerſal monarchy over Chriſtendom. The numberleſs 
canonical impediments that were invented, and occaſionally 
diſpenſed with, by the holy fee, not only enriched the coffers 
of the church, but gave it a vaſt aſcendant over princes of all 
denominations ; whoſe marriages were ſanctified or reprobat- 
cc, their iſſue legitimated or baſtardized, and the ſucceſſion to 
their thrones eſtabliſhed or rendered precarious, according to 
the humour or intereſt of the reigning pontiff: beſides a thou- 
ſand nice and difficult ſcruples, with which the clergy of thoſe 


() Circumſpecte agatis; 13 Edw. 1. (t) Warb. alliance. 173. 
ſt. 4. 5 Rep. 66. 


Ch. 7. | Wax ON OS . 93 


ages puzzled the underſtandings and loaded the conſciences of 
the inferior orders of the laity; and which could only be un- 
ravelled by theſe their ſpiritual guides. Yet, abſtracted from 
this univerſal influence, which affords ſo good a reaſon for 
their conduct, one might otherwiſe be led to wonder, that the 
ſame authority, which enjoined the ſtricteſt celibacy to the 
prieſthood, ſhould think them the proper judges in cauſes be- 
tween man and wife, Theſe cauſes indeed, partly from the 
nature of the injuries complained of, and partly from the 
clerical method of treating them (v), ſoon became too groſs 
for the modeſty of a lay tribunal. And cauſes matrimonial 
are now ſo peculiarly eccleſiaſtical, that the temporal courts 
will never interfere in controverſies of this kind, unleſs in ſome 
particular caſes. As if the ſpiritual court do proceed to call 
a marriage in queſtion after the death of either of the par- 
ties ; this the courts of common law will prohibit, becauſe it 
at's to baſtardize and diſinherit the iſſue; who cannot ſo well 
defend the marriage, as the parties themſelves, when both of 
them living, might have done (u). 


Or matrimonial cauſes, one of the firſt and principal is, 
1. Cauſa jactitationis matrimenii; when one of the parties boaſts 
or gives out that he or ſhe is married to the other, whereby a 
common reputation of their matrimony may enſue. On this 
ground the party injured may libel the other in the ſpiritual 
court; and, unleſs the defendant undertakes and makes 
out a pivaf of the actual marriage, he or ſhe is enjoined per- 
petual ſilence upon that head; which: is the only remedy the 
eccleſiaſtical courts can give "a this injury. 2. 2. Another ſpe- 
cies of matrimonial cauſes was when a party contracted to 
another brought a ſuit in the eccleſiaſtical court to compel 
a celebration of the marriage in purſuance of ſuch con- 
tract; but this branch of cauſes is now cut off en- 
tirely by the act for preventing clandeſtine marriages, 26 
Geo. II. c. 33. which enacts, that for the future no ſuit ſhall 


(v) Some of the impureſt books, that ſuhjects of matrimony and divorcee. 
are extant in any language, are,thoſe (u) 2. Iok, 614. 


written by the popiſh clergy on the 
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94 Parvart Book III. 
be had in any eccleſiaſtical court, to compel a celebration of 
marriage in facie eccleſiae, for or becauſe of any contract of 
matrimony whatſoever. 3. The ſuit for reſtitution of conjugal 
rights is alſo another ſpecies of matrimonial cauſes: which is 
brought whenever either the huſband or wife is guilty of the 
injury of ſubtraction, or lives ſeparate from the other without 
any ſufficient reaſon; in which caſe the eccleſiaſtical juriſdic- 
tion will compel them to come together again, if either party 
be weak enough to deſire it, contrary to the inelination of 
the other. 4. Divorces alſo, of which and their ſeveral diſ- 
tinctions we treated at large in a former volume (), are 
cauſes thoroughly matrimonial, and cognizable by the eccle- 
ſiaſtical judge. If it becomes improper, through ſome ſu- 
pervenient cauſes ariſing ex poſt facto, that the parties ſhould 
hve together any longer; as through intolerable cruelty, 
adultery, a perpetual diſeaſe, and the like ; this unfitneſs or 
mability for the marriage ſtate may be looked upon as an 
injury to the ſuffering party; and for this the eccleſiaſtical 
law adminiſters the remedy of ſeparation, or a divorce a 
menſa et thoro, But if the cauſes exiſted previous to the 
marriage, and was ſuch a one as rendered the marriage un- 
lawful ab initio, as conſanguinity, corporal imbecility, or the 
like; in this caſe the law looks upon the marriage to have 
been always null and void, being contracted in fraudem legs, 
and decrees not only a ſeparation from bed and board, but a 
&inculo matrimonii itſelf. 5. The laſt ſpecies of matrimonial 
cauſes is a conſequence drawn from one of the ſpecies of di- 
vorce, that a menſa et tboro; which is the ſuit for alimony, a 
term which ſignifies maintenance : which ſuit the wife, in caſe 
of ſeparation, may have againſt her huſband, if he negleQs 
or refuſes to make her an allowance ſuitable to their ſtation in 
life. This is an injury to the wife, and the court chriſtian will 
redreſs it by aſſigning her a competent maintenance, and com- 
pelling the huſband by eccleſiaſtical cenſures to pay it, But no 
alimony will be affigned in caſe of a divorce for adultery on 
her part; for as that amounts to a forfeiture of her dower af- 


(W) Book I. ch. rg. 
ter 
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ter his death, it is alſo a ſufficient reaſon why ſhe ſhould not 
be partaker of his eſtate when living. 


3. TrsrAuENT AR cauſes are the only remaining ſpecies, 
belonging to the eccleſiaſtical juriſdiction; which as they are 
certainly of a mere temporal nature (x), may ſeem at firſt 
view a little oddly ranked among matters of a ſpiritual cogni- 
zance. And indeed (as was in ſome degree obſerved in a 


former volume) (y) they were originally cognizable in the 


king's courts of common law, viz. the county courts (z) ; 
and afterwards transferred to the juriſdiction of the church by 
the favour of the crown, as a natural conſequence of grant- 
ing to the biſhops the adminiſtration of inteſtatesꝰ effects. 


Tus ſpiritual juriſdiction of teſtamentary cauſes is a pecu- 
Har conſtitution of this iſland; for in almoſt all other (even in 
-popiſh) countries, all matters teſtamentary are of the juriſ- 
dition of the civil magiſtrate. And that this privilege is en- 
joyed by the clergy in England, not as a matter of eccleſiaſtical 
right, but by the ſpecial favour and indulgence of the muni- 
cipal law, and as it ſhould ſeem by ſome public act of the great 
council, is freely acknowledged by Lindewode, the ableſt 
canoniſt of the fifteenth century. Teſtamentary cauſes; he 
obſerves, belong to the eccleſiaſtical courts * de conſuetudine 
« Angliae, et ſuper conſenſu regio et ſuorum procerum in talibus 
* ab antiquo conceſſo (a).” The ſame was, about a century 


before, very openly profeſſed in a canon of archbiſhop Strat- 


ford, viz. that adminiſtration of inteſtates goods was “ 45 
&© lim” granted to the ordinary, © conſenſu regio et magnatum 
regni Angliae (b).“ The conſtitutions of cardinal Othobon 
alſo teſtify, that this proviſion “olim a praelatis cum approba- 
e tione regis et baronum dicitur emanaſſe (c).“ And arch-biſhop 
Parker (d), in queen Vhzabeth's time, affirms in expreſs words, 


(x) Warburt. alliance. 173. (b) 16d. J. 3. f. 38. fel. 263. 
' | | (c) cap. 23. 

(2) Hickes Piſſer. Epiſtolar. pag. 8. 388. (d) Sce 9 Rep. 39. 

(a) Previncia l. l. 3. f. 13. fel. 196. 


(y) Book II. ch. 32. 
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that originally in matters teſtamentary © non ullam habebant 
& epiſcopi autboritatem, Practer eam quam a rege acceptam 
e referebant. Jus teftamenta probandi non habebant : admi- 
e niſtrationis poteſiatem cuique delegare non poterant.” 


Ar what period of time the eccleſiaſtical juriſdiction of teſ- 
taments and inteſtacies began in England, is not aſcertained by 
any antient writer; and Lindewode (e) very fairly confeſſes, 
e cujus regis temporibus hoc ordinatum fit, nom reperio,. We 
find it indeed frequently aſſerted in our common law books, 
that it is but of late years that the church hath had the probate 
of wills (f). But this muſt only be underftood to mean, 
that it had not always had this prerogative : for certainly it is 
of very high antiquity. Lindewode, we have ſeen, declares 
that it was © ab antiquo;” Stratford, in the reign of king 
Edward III. mentions it as“ ab olim ordinatum ;” and cardi- 
nal Othobon, in the 52 Hen. III. ſpeaks of it as an antient 
tradition. Bracton holds it for clear law in the ſame reign 
of Henry III. that matters teſtamentary belonged to the ſpi- 
ritual court (g). And, yet earlier, the diſpoſition of inteſ- 
- tates? goods © per viſum ecclefiae” was one of the articles 
confirmed to the prelates by king John's magna carta (h). 
Matthew Paris alſo informs us, that king Richard I. ordained 
in Normandy, © quod diftributio rerum quae in teſtamento re- 
te linquuntur autoritate eccleſiae fiet.” And even this ordinance, 
of king Richard, was only an introduction of the ſame law 
into his ducal dominions, which before prevailed in this king; 
dom: for in the reign of his father Henry II. Glanvil is ex- 
preſs, that © ſi quis aliquid dixerit contra teſtamentum, placi- 
« n illud in curia cbriſtianitatis audiri debet et terminari (i).“ 
And the Scots book called regiam majeſtatem agrees verbatim 
with Glanvil in this point (F). | 


Ir appears that the foreignclergy were pretty early ambitious 
of this branch of power: but their attempts to aſſume it on the 


(e) Fel. 263. (es) 7. g. de exceptiimibus, c. 10. 
(t) Fitz, Abr. tit. teſtament. pl. 4. 2 (h) Cap. 27. dit. Oæcn. 
Roll. Abr. 217. 9 Rep. 37. Vaugh. (i) J. 7. c. 8. 

207. | (K) 1 38. 


conti- 
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continent were effectually curbed by the edit of the emperor - 
Juftin (1), which reſtrained the infinuation or probate of teſta- 
ments (as formerly) to the office of the magiſter cenſus: for 
bee re emperor ſubjoins this reaſon; 11 abſurdum etenim cle- 
 ricis eſt, immo etiam opprobrioſum, 1 i peritos ſe velint oſten- 
dere diſceptationum eſſe forenſium.” But afterwards by the 
canon law (m) it was allowed, that the biſhop might compel 
by eccleſiaſtical cenſures the performance of a bequeſt to pious 
uſes. And therefore, that being conſidered as a cauſe quae ſe- 
cundum canones et epiſcopales leges ad regimen animarum Pertinu- 
it, it fell within the juriſdiction of the ſpiritual courts by the 
expreſs words of the charter of king William I, which ſepa- 
rated thoſe courts from the ar, And afterwards, when 
king Henry I. by his coronation charter directed, that the 
goods of an inteſtate ſhould be divided for the good of his ſoul 
(n), this made all inteſtacies immediately ſpiritual cauſes, as 
much as a legacy to pious uſes had been before. This there- 
fore, we may probably conjecture, was the acra referred to by 
Stratford and Othobon, when the king by the advice of the 
prelates, and with the conſent of his barons, inveſted the 
church with this privilege. And accordingly 1 in king Stephen's 
charter it is provided, that the goods of an inteſtate eccleſia- 
ſtic ſhall be diſtributed pro ſalute animae ejus, eccleſiae conſi lia 
(o) ; which latter words are equivalent to per viſum eccleſiae in 
the great charter of king John before-mentioned. And the 
Danes and Swedes (who received the rudiments of chriſtianity 
and eccleſiaſtical diſcipline from England about the beginning 
of the twelfth century) have thence alſo adopted the ſpiritual 
cognizance of inteſtacies, teſtaments, and legacies (p). 


Ts juriſdiction, we have ſcen, is principally exerciſed with 
us in the conſiſtory courts of every dioceſan biſhop, and in the 


(1) Cd. t. 3. 41. eam pro anima ejus divident, fcat eit 
(m) Decretal 3. 26. 17. Gilb. Rep. 2 vi ſum fuerit. ( Text Reffens. 
204, 205. 4. P. 51.) 
(n] Si quis baronum ſeu hominum meo- 609 12 Lyttelt. Hen. II vol. 1. 636. 
run pecuniam ſuem nin dederit ve! Hearne ad Gul. Neubr. 711. 
dare diſpeſuerit, uxor ſua, five liberi, (p) Stierakook, de jure Sueon, J. 3. c.8, 


aut fparentes et legitimi homines ejus, 


Vor. III. 3 prero- 
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prerogative court of the metropolitan, originally; and in the | 


arches court and court of delegates by way of appeal. It is di- 


viſible into three branches; the probate of wills, the granting of. 


adminiſtrations, and the ſuing for legacies. The two former of 
which, when no oppoſition is made, are grantly merely ex officio 
et debito juſtitiae; and are then the object of what is called the 
voluntary, and not the contentious juriſdiction, But when a ca- 
veat is entered againſt proving the will, or granting adminiſtra- 


tion, and a ſuit thereupon follows to determine either the vali- 
dity of the teſtament, or who hath a right to the adminiſtrati- 


on; this claim and obſtruction by the adverſe party are in inju- 


ry to the party entitled, and as ſuch are remedied by the ſen⸗ 
tence of the ſpiritual court, either by eſtabliſhing the will or | 


granting the adminiſtration. Subtraction, the withholding or 


detaining, of legacies is alſo ſtill more apparently injurious, 


by depriving the legatees of that right, with which the laws 


of the land, and the will of the deceaſed have ' inveſted them: 


and therefore, as a conſequential part of teſtamentary juriſdic- 
tion, the ſpiritual court adminiſters redreſs herein, by compel- 


ling the executor to pay them. But in this laſt caſe the courts 


of equity exerciſe a concurrent juriidiftion with the eccleſiaſti- 


cal courts, as incident to ſome other ſpecies of relief prayed 


by the complainant; as to compel the executor to account for 
the teſtator's effects, or aſſent to the legacy, or the like. For, 
as it is beneath the dignity of the king's court to be merely an- 
, cillary to other inferior juriſdictions, the cauſe, when once 
brought there, receives there allo its full determination, 


Tre x are the principal injuries, for which the party grieved 


either muſt, or may, ſeek his remedy in the ſpiritual courts; 
But before I entirely diſmiſs this head, it may not be improper 
to add a ſhort word concerning the method of proceeding in theſe 
tribunals, with regard to the redreſs of injuries. , | 


IT muſt (in the firſt place) be acknowledged, to the honour of 


the ſpiritual courts, that though they continue to this day to de- 
cido 


one td on i — 8 8 „ 
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cide many queſtions which are properly of temporal cognizance, - 


yet juſtice is in general ſo ably and impartially adminiſtred in 
thoſe tribunals, (eſpecially of the ſuperior kind) and the boun- 
daries of their power are now ſo well known and eſtabliſhed, 


that no material inconvenience at preſent ariſes from this 11 ; 
diction ſtill continuing in the antient chanel. And, ſhould an 
alteration be attempted, great confuſion would probably ariſe, ' 
in overturning long eſtabliſhed forms, and new-modelling a 
courſe of proceedings that has now prevailed for ſeven centu- 


Ties, ' 


Tur eſtabliſhment of the civil law proceſs in all the eccle- 


ſiaſtical courts was indeed a maſterpiece of papal diſcernment, 


as.it made a coalition impratticable between them and the na- 
tional tribunals, without manifeſt inconvenience and hazard. 
And this conſideration had undoubtedly its weight in cauſing this 


meaſure to be adopted, though many other cauſes concurred. 


The time when the pandeQts of Juſtinian were diſcovered afreſh * 


and reſcued from the duſt of antiquity; the eagerneſs with which 


they were ſtudied by the popiſh eccleſiaſtics, and the conſequent : 
diſſenſions between the clergy and the laity of England, have - 


formerly (q) been ſpoken to at large. I ſhall only nowremark upon 
thoſe collections, that their being written in the Latin tongue, 
and referring ſo much to the will of the prince and his delegated 
officers of juſtice, ſufficiently recommended them to the court of 


Rome, excluſive of their intrinſic merit, To keep the laity ih the 
darkeſt ignorance, and to monopolize the little ſcience, which 
then exiſted, entirely among the monkiſn clergy, were deep- 


rooted principles of papal policy. And, as the biſhops of Rome 


affected in all points to mimic the imperial grandeur, as the ſpi- . 


ritual prerogatives were moulded on the pattern of the temporal, 
ſo the canon law proceſs was formed on the model of the civil 


| law: the prelates embracing with the utmoſt ardor a method of 
judicial proceedings, which was carried on in a language un- 
known to the bulk of the people, which baniſned the intervention 


(4) Vol. I. introd. F. x, 
8 2 of 


i 
| 
I 
| 
i 
3 


| 


3 — — - _ 
A . 1 — 2 


— — 


„„ * 
— v—— g _y. 3 


— GG Loa eo Fr et. 8 . 


” A 


[ 
| 


* 


100 PRIVAT E Book III. 


of a jury (that bulwark of Gothic liberty) and which placed an 
2 power of deciſion in the breaſt of a ſingle man. 


Tux proceedings in the eccleſiaſtical courts are therefore re- 
gulated according to the practice of the civil and canon laws; or 
rather according to a mixture of both, corrected and nn 
delled by their own particular ufages, and the interpoſition of 
the courts of common law. For, if the proceedings in the ſpi- 
ritual court be never ſo regularly conſonant to the rules of the 
Roman law, yet if they be manifeſtly repugnant to the funda- 
mental maxims of the municipal laws, to which upon princi- 
ples of ſound policy the eccleſiaſtical proceſs ought in every 
ſtate to conform (r); (as if they require two witneſſes to prove 
a fact, where one will ſuffice at common law) in ſuch caſes a 
prohibition wilt be awarded againſt them (s). But, under 
theſe reſtrictions, their ordinary courſe of proceeding is; firſt, 
by citation, to call the party injuring before them. Then by 
Tibel, libellus, a little book, or by articles drawn out in a for- 
mal allegation, to ſet forth the complainant's ground of com- 
plaint. To this ſucceeds the defendan?'s anſwer upon oath z 
when, if he denies or extenuates the charge, they proceed to 
proofs by witneſſes examined, and their depoſitions taken down 
in, writing, by an officer of the court. If the defendant 
has any circumſtances to offer in his defence, he muſt alſo 
propound them in what is called his defenſive allegation, to 
which he is entitled in his turn to the plaintiff's anſwer upon 
oath, and may from thence proceed to proofs as well as his anta- 
goniſt, The canonical doctrine of purgation, whereby the par- 
ties were obliged to anſwer upon oath. to any matter, however 
criminal, that might be objected againſt them, (though long ago 
overruled in the court of chancery, the genius of the Engliſh 
law having broken through the bondage impoſed on it by its 
clerical chancellors, and aſſerted the doctrines of judicial as well 
as civil liberty) continued till the middle of the laſt century to be 
upheld by the ſpiritual courts; when the legiſlature was obliged 
to interpoſe, to teach thema leſſon of ſimilar moderation. By the 


(r) Warb. alliance. 179. (5) 2 Roll. Abr. 300. 30. 
ſtatute 
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ſtatute of 13 Car. II. c. 12. it is enacted, that it ſhall not be 
lawfal for any biſhop, or eccleſiaſtical judge, to tender or ad- 
miniſter to any perfon whatſoever, the oath uſually called the 
oath ex officio, or any other oath whereby he may be compel- 
led to confeſs, accuſe, or purge himſelf of any criminal matter 
or thing, whereby he may be liable to any cenſure or puniſh- 
ment. When all the pleadings and proots are concluded, they 
are referred to the conſideration, not of a jury, but of a ſingle 
judge; who fakes information by hearing advocates on both 
ſides, and thereupon forms his interlocutory decree or definitive 
ſentence at his own diſcretion: from which there generally lies 
an appeal, in the feveral ſtages mentioned in a former chap- 
ter (t); though, if the ſame be not appealed from in fifteen 
days, it is final, by the ſtatute 25 Hen. VIII. c. 19. 


Burr the point in which theſe juriſdictions are the moſt de- 
fective, is that of enforcing their ſentences when pronounced; 
for which they have no other proceſs, but that of excommunt- 
cation: which is deſcribed (u) to be twofold; the leſs, and the 
greater excommunication. The leſs is an eccleſiaſtical cen- 


ſure, excluding the party from the participation of the ſacra- 


ments: the greater procceds farther, and excludes him not 
only from theſe but alſo from the company of all chriſtians. 
But, if the judge of any ſpiritual court excommunicates a 
man for a cauſe of which he hath not the legal cognizance, the 


party may have an action againſt him at common law, and he 
15 alſo liable to be indicted at the ſuit of the king (w). 


Heavy as the penalty of excommunication is, conſidered 
in a ſerious light, there are, notwithſtanding, many obſtinate 


or profligate men, who would deſpiſe the brutum fulmen of 


mere eccleſiaſtical cenſures, eſpccially when pronounced by a 
petty ſurrogate in the country, for railing or contumelious 
words, for non-payment of fees, or coſts, or for other trivial 
cauſe. The common law therefore compaſſionately ſteps in to 


(i) Chap. g. (vw) 2 Inſt, 623. 
(u) Co, Litt. 133. | 


G4 there 


—— —  — 
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their aid, and kindly lends a ſupporting hand to a notherwife 
tottering authority. Imitating herein the policy of our Britiſh 
anceſtors, among whom, according to Caeſar (x), whoever 
were interdicted by the Druids from their ſacrifices, “ein nu- 
 mero impiorum ac ſceleratorum habentur: ab tis omnes dece- 
& qdunt, aditum eorum ſermonemque defugiunt, ne-quid ex conta- 
— incommodi accipiant : neque its petentibus jus 'redditur, 
& negue hong ullus communicatur.” And ſo with us by the com- 
mon law an excommunicated perſon is diſabled to do any act, 
that is required to be done by one that is probus et legalis bono. 
He cannot ſerve upon juries; cannot be a witneſs in any court, . 
and, which is the worſt of all, cannot bring an action, either 
real or perſonal, to recover lands or money due to him (Y). 
Nor is this the whole: for if, within forty days after the ſen- 
tence has been publiſhed in the church, the offender does not 
ſubmit and abide by the ſentence of the ſpiritual court, the bi- 
ſhop may certify ſuch contempt to the king in chancery. Up- 
on which there iſſues out a writ to the ſheriff of the county, 
called, from the biſhop's certificate, a /gnificavit; or from 
its effect a writ de excommunicato capiendo: and the ſheriff ſhall 
thereupon take the offender, and impriſon him in the county 
gaol, till he is reconciled to the church, and ſuch reconciliati- 
on certified by the biſhop; upon which another writ, de ex- 
communicato deliberando, iſſues out of chancery to deliver and 
releaſe him (z). This proceſs ſeems founded on the charter of ſe- 
paration (ſo often referred to). of William the conqueror. © F. 
* 5520 per ſuperbiamelatus ad juſtitiamepiſcopalemwvenire nolue- 
crit, vocetur ſemel, ſecunds, et tertio: quod ſi nec ſic ademendationem 
6 venerit, excommunicetur et, ſi opus fuerit, ad hoc vindicandum. 
* fortitudo et juſtitia regis ſive vicecomitis adbibeatur.“ And incaſe 
of ſubtractionof tithes, a more ſummary and expeditious aſſiſtance 
is given by the ſtatutes of 27 Hen. VIII. c. 20. and 32 Hen. VIII. 
c. 7. whichenact, that upon complaint of aay contempt or miſbe- 
haviour to the eccleſiaſtical judge by the defendant in any ſuit for 
tithes, any privy counſellor or any two juſtices of the peace (or 


} 


(x) De bell: Gall. I. 6. (2) F. N. B 64 2 
CO) Liu. $. 201. L © 


in 
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- in caſe of diſobedience to a definitive ſentence, any two juſtices 
of the peace) may commit the party to priſon without bail or 
- mainprize, till he enters into a cognizance with ſufficient ſure- 
ties to give due obedience to the proceſs and ſentence of the 
court. Theſe timely aids, which the common and ſtatute law 
have lent to the ecleſiaſtical juriſdiction, may ſerve to refute 
that groundleſs notion which ſome are too apt to entertain, that 
'the courts of Weſtminſter-hall are at open variance with thoſe 
at doctorsꝰ commons. Tt is true that they are ſometimes obliged 
to uſe a parental authority, in correcting the exceſſes of theſe 
inferior courts, and keeping them within their legal bounds ; 
but, on the other hand, they afford them a parental aſſiſtance, 
in repreſſing the inſolence of contumacious delinquents, and reſ- 
cuing their juriſdiction from that contempt, which ſor want of 
ſufficient compulſive powers would otherwiſe be ſure to attend 
it, 


II. I am next to conſider the injuries cognizable in the court 
military, or court of chivalry, The juriſdiction of which is de- 
clared by ſtatute 13 Ric. II. c. 2. to be this; © that it hath cog- 
e nizance of contracts touching deeds of arms and of war, out 
* of the realm, and alſo of things which touch war within the 
© realm, which cannot be determined or diſcuſſed by the com- 
mon law; together with other uſages and cuſtoms to the 
F* ſame matters appertaining.” So that wherever the common 
law can give redreſs, this court hath no juriſdiction: which has 
thrown it entirely out of uſe as to the matter of contracts, all 
ſuch being uſually cognizable in the courts of Weſtminſter: 
hall, if not directly, at leaſt by fiction of law: as if a contract 
be made at Northampton; for the locality, or place of ma- 
king it, is of no conſequence with regard to the validity of the 
contract. 


Tux words, © other uſages and cuſtoms,” ſupport the claim 
of this court, 1. To give relief to ſuch of the nobility and gen- 
try as think themſelves aggrieved in matters of honour; and 
2. To keep up the diſtinction of degrees and quality. Whence 

6 4 it 
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it follows, that the civil juriſdiction of this court of chivalry is 
principally in two points; the redreſſing injuries of honour, 
and correQing encroachments in matters of coat- armour, pre- 
cedency, and other diſtinctions of families. 


As a court of honour, it is to give ſatisfaction to all ſuch as 
are aggrieved in that point; a point of a nature ſo nice and 
delicate, that its wrongs and injuries eſcape the notice of the 
common law, and yet are fit to be redreſſed ſomewhere. Such, 
for inſtance, as calling a man coward, or giving him the lie, 
for which, as they are productive of no immediate damage to 
his perſon or property, no action will lie in the courts at Weſt- 
minſter: and yet they are ſuch injuries as will prompt eyery 
man of ſpirit to demand ſome honourable amends, which by 
the antient law of the land was appointed to be given in the 
court of chivalry (a). But modern reſolutions have determin- 
ed, that how much ſoever ſuch a juriſdiction may be expedi- 
ent, yet no action for words will at preſent lie therein (b). And 
it hath always been moſt clearly holden (c), that as this court 
cannot meddle with any thing determinable by the common 
law, it therefore can give no pecuniary ſatisfaction or dama- 
ges; inaſmuch as the quantity and determination thereof is 
ever of common law cognizance. And therefore this court of 
chivalry can at moſt order reparation in point of honour z as, 
to compel the defendant mendacium ſibi ipſi imponere, or to take 
the he that he has given upon himſelf, or to make ſuch other 
ſubmiſſion as the laws of honour may require (d). Neither 
can this court, as to the point of reparation in honour, hold 
plea of any ſuch word, or thing, wherein the party is relieva- 
ble by the courts of the common law. As if a man gives ano- 
ther a blow, or calls him thief or murderer; for in both theſe 
caſes the common law has pointed out his proper remedy by 
action. 


(a) Vear book, 3 Hen. VI. 21. Sel- P. C. 11. 
den of duels, c. 10. Hal. Hiſt. C. L. 37. (e) Hal. Hiſt. C. L. 39, 
(b) Salk. 333. 7 Mod, 125. 2 Hawk. (d) 1 Roll, Abr. 128. 
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As to the other point of its civil juriſdiction, the redreſſing 
of incroachments and uſurpations in matters of heraldry and coat- 
armour; it is the buſineſs of this court, according to ſir Mat- 
thew Hale, to adjuſt the right of armorial enſigns, bearings, 
creſts, ſupporters, pennons, c. and alſo rights of place or 
- precedence, where the king's patent or act of parliament (which 
cannot be overruled by this court) have not already determined 
it, 


Tur proceedings in this court are by petition, in a ſummary 
way ; and the trial not by a jury of twelve men, but by writ- 
neſſes, or by combat (e). But as it cannot impriſon, not being 
a court of record, and as by the reſolution of the ſuperior 
courts it is now confined to ſo narrow and reſtrained a juriſdic- 
tion, it has fallen into contempt and diſuſe. The marſhalling 
of coat-armour, which was formerly the pride and ſtudy of 
all the beſt families in the kingdom, is now greatly diſregard- 
ed; and has fallen into the hands of certain officers and atten- 
dants upon this court, called heralds, who conſider it only as 
a matter of lucre and not of juſtice: whereby ſuch falſity 
and confuſion have crept into their records, (which ought to 
be the ſtanding evidence of families, deſcents, ard coat-ar- 
mour) that, though formerly ſome credit has been paid to 
their teſtimony, now even their common ſeal will not be 
received as evidence in any court of juſtice in the kingdom (f). 
But their original viſitation-books, compiled when progreſſes 
were ſolemnly and regularly made into every part of the king- 
dom, to enquire into the ſtate of families, and to regiſter 
ſuch marriages and deſcents as were verified to them upon oath, 
are allowed to be good evidence of pedigrees (g). And it is 
much to be wiſhed, that this praQtice of viſitations at certain 
periods were revived ; for the failure of inquiſitions poſt mortem, 
by the abolition of military tenures, combined with the negli- 
gence of the heralds in omitting their uſual progreſſes, has ren- 
dered the proof of a modern deſcent, for the recovery of an eſ- 


(e) Co. Litt. 261. (3) Comb. 63. 
{f) 2 Roll. Abr. 686. 2 Jon. 224. 
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tate or ſucceſſion to a title of honour, more difficult than that 
ok an antient. This will be indeed remedied for the future, 


-with reſpect to claims of peerage, by a late ſtanding order (h/ 


of the houſe of lords: directing the heralds to take exact ac- 


counts and preſerve regular entries of all peers and peereſſes of 


England, and their reſpective deſcendants; and that an exact 


pedigree of each pegr and his family ſhall, on the day of his 


firſt admiſſion, be delivered to the houſe by garter, the prin- 
cipal king at arms. But the general inconvenience, affecting 
more private ſucceſſion, ſtill continues without a remedy. 


III. InJuRIEs cognizable by the courts maritime, or admi- 
Talty courts, are the next object of our enquiries. Theſe courts 
have juriſdiction and power to try and determine all maritime 


cauſes, or ſuch injuries, which, though they are in their nature 


of common law cognizance, yet being committed pn the high 


ſeas, out of the reach of our ordinary courts of juſtice, are there- 
fore to be remedied in a peculiar court of their own. All ad- 
miralty cauſes mult be therefore cauſes ariſing wholly upon the 
ſea, and not within the precincts of any county (j). For the ſta- 
tute 13 Ric. II. c. 5. directs that the admiral and his deputy ſhall 
not meddle with any thing, but only things done upon the ſea ; 

and the ſtatute 15 Ric. II. c. 3. declares that the court of the 
admiral hath no manner of cognizance of any contract, or of 
any other thing, done within the body of any county, either by 
land or by water ; nor of any wreck of the ſea : for that muſt 
be caſt on land before it becomes a wreck (i). But it is otherwiſe 
of things fl:t/am, jetſam, and ligan; for over them the admiral 
hath juriſdiction, as they are in and upon the ſea (H. If part of 
any contract, or other cauſe of action, doth ariſe upon the ſea, 
and part upon the land, the common law excludes the admiralty 
court from 1ts fn en for, part belonging properly to one 
cognizance and part to another, the common or general law takes 
place of the particular (. Therefore though pure maritime ac- 


(h) 11 Mey, 1767. (k) e Rep. 15. 
(j) Co. Liv. 260. Hob. 79. | (1) Co. Litt, 261." 
(1) Sce book I. ch. 8, 
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fitions, -which are earned and become due on the high ſeas, as 
ſeamen's wages, are one proper object of the admiralty juriſ- 


diction, even though the contract for them be made upon 


land (m); yet, in general, if there be a contract made in Eng- 
land and to be executed upon the ſeas, as-a charterparty or 
covenant that a ſhip ſhall fail to Jamaica, or ſhall be in ſuch a 
latitude by.ſuch a day; or a contract made upon the ſea to be 
performed in England, as a bond made on ſhipboard to pay 


money in London or the like; theſe kind of mixed contracts 
belong not to the admiralty juriſdiction, but to the courts of 


common law (n). And indeed it. hath been farther holden, that 
the admiralty court cannot hold plea of any contract under 
ſeal (0). 


AxD alſo, as the courts of common law have obtained a 
concurrent juriſdiction with the court of chivalry with regard 
to foreign contracts, by ſuppoſing them made in England; fo 
it is no uncommon thing for a plaintiff to feign that a contract, 
really made at ſea, was made at the royal exchange, or other 
inland place, in order to draw the cognizance of the ſuit from 
the courts of admiralty to thoſe of Weſtminſter-hall (p). 
'This the civilians exclaim againſt loudly, as inequitable and 
abſurd ; and fir Thomas Ridley (q) hath very gravely proved 
it to be impoſſible, for the ſhip in which ſuch cauſe of action 
ariſes to be really at the royal exchange in Cornhill. But our 
lawyers juſtify this fiction, by alleging as before, that the 
| locality of ſuch contracts is not at all eſſential to the merits of 
them: and that learned civilian himſelf ſeems to have forgot- 
ten how much ſuch fictions are adopted and encouraged in 
the Roman law : that a fon killed in battle is ſuppoſed to live 
for ever for the benefit of his parents (r); and that, by the 
fiction of poſtliminium and the lex cornelia, captives, when 
freed from bondage, were held to have never been priſon- 
ers (s), and ſuch as died in captivity were ſuppoſed to have 
dicd in their own country (t). 


(m) i Veatr. 146. §. 3. 

(rn) Hob. 12. Hal. Hiſt, C. L. 35. (r) Inf?. 1. tit. 26. 

(0% Hob. 212. ( F,. 49. 1g. 12. 6. 
(p) 4Inft. 134. (t) F. 49. 15. 18. 


(q) View of the civil law, b. 3. p. t. - 
: Wurkx 


* 
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Warxx the admiral's court hath not original juriſdiction of 
the cauſe, though there ſhould ariſe in it a queſtion that is 
proper for the cognizance of that court, yet that doth not 
alter nor take away the excluſive juriſdiction of the common 
law (v). And fo, vice verſa, if it hath juriſdiftion of the 
original, it hath alſo juriſdiction of all conſequential queſtions, 
though properly determinable at common law (u). Where- 
fore, among other reaſons, a ſuit for beaconage of a beacon 
ſtanding on a rock in the ſea may be brought in the court of 
admiralty, the admiral having an original juriſdiction over 
beacons (w). In caſe of prizes alſo in time of war, between 
dur on nation and another, or between two other nations, 
which are taken at ſea, and brought into our ports, the courts 
of admiralty have an undiſturbed and excluſive juriſdiction to 
determine the ſame according to the law of nations (x). 


Tux proceedings of the courts of admiralty bear much re- 
ſemblance to thoſe of the civil law, but are not entirely found- 
ed thereon ; and they hkewiſe adopt and make uſe of other 
laws, as occaſion requires ; ſuch as the Rhodian law, and the 
laws of Oleron (y). For the law of England, as has fre- 
quently been obſerved, doth not acknowiedge or pay any 
deference to the civil law conſidered as ſuch; but merely per- 
mits its uſe in ſuch caſes where it judged its determinations 
equitable, and therefore blends it, m the preſerit inſtance, 
with other marine laws: the whole being corrected, altered, 
end amended by acts of parliament and common uſage ; ſo 
that out of this compoſition a body of juriſprudence is extract- 
ed, which owes its authority only to its reception here by 
conſent of the crown and people. The firſt proceſs in theſe 
courts is frequently by arreſt of the defendant's perſon (2); 
and they alſo take recognizances or ſtipulation of certain 
kdejufſors in the nature of bail (a), and in caſe of default may 


(v) Comb. 462. y) Hale. Hiſt. C. L. 36. Co. Litt.rr, 
(u)13 Rep. 63. a Lev. 28. Hardr. 183. (2) Clerke prox. cur. adm. F. 13. 
(w) 1 Sid. 188. (a) Bid. F. 11. 1 Roll. Abr. 831. 

(x) Show. 232. Comb. 474. Raym, 78. Lord Raym, 1286. 
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impriſon both them and their principal (b). They may alſo 
fine and impriſon for a contempt in the face of the court (c). 
And all this is ſupported by immemorial uſage, grounded on 
the neceſſity of ſupporting a juriſdiction ſo extenſive (d); 


though oppoſite to the uſual doctrines of the common law: 


theſe being no courts of record, becauſe in general their pro- 
ceſs 1 is much conformed to that of the civil law (e). 


IV. I am next to conſider ſacvinjurits as are cognizable by 
the courts of the common law. And herein I ſhall for the 


preſent only remark, that all poſſible injuries whatſoever, that 
did not fall within the cognizance of either the eccleſiaſtical, 
military, or maritime tribunals, are for that very reaſon within 
the cognizance of the common law courts of juſtice. For it is 
a ſettled and invariable principle in the laws of England, that 
every right when with-held muſt have a remedy, and every in- 
Jury its proper redreſs. The definition and explication of theſe 
numerous injuries, and their reſpective legal remedies, will em- 
ploy our attention for many ſubſequent chapters. But, before 
we conclude the preſent, I ſhall juſt mention two ſpecies of in- 
juries, which will properly fall now within our immediate con- 
ſideration; and which are, either when juſtice is delayed by an 
inferior court that has proper cognizance of the cauſe; or, 
when ſuch inferior court takes upon itſelf to examine a cauſe 
and decide the merits without any legal authority. 


1. THe firſt of theſe injuries, refuſal or neglect of juſtice, 1s 
remedied either by writ of procedendo, or of mandamus. A writ 
of procedenda ad judicium, iſſues out of the court of chancery, 
where judges of any court do delay the parties; for that they 
will not give judgment, either on the one ſide or on the other, 
| when they ought ſo to do. In this cafe a writ of procedendo ſhall 
be awarded, commanding them in the king's name to proceedta 
judgment; but without ſpecifying any particular judgment, for 


b) 1 Roll. Abr. 531, Codb. 193. 266. (4d) 1 Keb. 682. 
8 1 Ventr. 1, " 1 (e) Bro. Abr. t. error. 177. 


that 
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chat (if erroneous) may be ſet aſide in the courfe of appeal, or 
by writ, of error or falſe judgment: and, upon farther negle&. 
or refuſal, the judges of the inferior court may be puniſhed for 
their contempt, by writ of attachment returnable 1 in the king's 
bench or common pleas (f). | 


Arwarr of naudamus is, in general, a —— 3 in 


the king's name from the court of king's bench, and directed 
to any perſon, corporation, or inferior court of judicature, 


within the king's dominions; requiring them to do ſome par- 
ticular thing therein ſpecified, which appertains to their office 


and duty, and which the court of king's bench has previouſly 


—— 


determined, or at leaſt ſuppoſes, to be conſonant to right and 
Juſtice. It is a high prerogative writ, of a moſt extenſively . 
- remedial nature: and may be iſſued in ſome caſes where the 
injured party has alſo another more tedious method of redreſs, 


as in the caſe of admiſſion or reſtitution to an office ; but it 


iſſues in all caſes where the party hath a right to have any 
thing done, and hath no other ſpecific means of compelling - 


its performance. A mandatnus therefore lies to compel the 


admiſſion or reſtoration of the party applying, to any office 


or franchiſe of a public nature whether ſpiritual or temporal; 
to academical degrees; to the uſe of a meeting-hovſe, Ec. 
it lies for the production, inſpection, or delivery, of public 


books and papers; for the ſurrender of the regalia of a cor- 


poration ; to oblige bodies corporate to affix their common 
ſeal ; to compel the holding of a court; and for an infinite 


namber of other purpoſes, which it is impoſſible to recite mi- 


nutely. But at preſent we are more particularly to remark, 
that it iſſues to the judges of any inferior court, commanding 


them to do juſtice according to the powers of their office, 


whenever the ſame is delayed. For it is the peculiar buſineſs 
of the court of king's bench, to ſuperintend all other inferior 


tribunals, and therein to inforce the due exerciſe of thoſe 


judicial or miniſterial powers, with which the crown or 
legiſlature have inveſted them: and this, not only by 
reſtraining their exceſſes, but aiſo by quickening their neg- 


(f) F. N. B. 153, 164. 240. 
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ligence, and obviating their denial of juſtice. A mandamus 


may therefore be had to the courts of the city of London, to 
enter up judgment (g); to the ſpiritual courts to grant an ad- 
miniſtration, to ſwear a church-warden, and the like. This 
writ is grounded on a ſuggeſtion, by the oath of the party in- 


jured, of his own right, and the denial of juſtice below : 
whereupon, in order more fully to ſatisfy the court that there 
is a probable ground for ſuch interpoſition, a rule is made 


(except in ſome general caſes, where the probable ground is 


manifeſt) directing the party complained of to ſhew cauſe 
why a writ of mandamus ſhould not iſſue ; and, if he ſhews 
no ſufficient cauſe, the writ itſelf is iſſued, at firſt in the alter- 


native, either to do thus, or ſignify ſome reaſon to the con- 
trary ; to which a return, or anſwer, muſt be made at a certain. 
day. And, if the inferior judge, or other perſon to whom 
the writs directed, returns or ſignifies an inſufficient reaſon, 
then there iſſues in the ſecond place a peremptory mandamus, 


to do the thing abſolutely ; to which no other return will be 


admitted, but a certificate of perfect obedience and due exe-: 


cution of the writ. If the inferior judge or other perſon 


makes no return, or fails in his reſpect and obedience, he is 


puniſhable for his contempt by attachment. But, if he, at 


the firſt, returns a ſufficient cauſe, although it ſhould be falſe. 


in fact, the court of king's bench will not try the truth of the 
fact upon affidavits; but will for the preſent believe him, 
and proceed no. farther on the mandamus. But then the party 
Injured may have an action againſt him for his falſe return, 


and (if found to be falſe by the jury) ſhall recover damages 


equivalent to the injury ſuſtained ; together with a peremptory 


mandamus to the defendant to do his duty. Thus much for 


the injury of negle& or refuſal of juſtice. 


2. Tux other injury, which is that of encroachment of 
Juriſdiction, or calling one coram nan judice, to anſwer in a 
court that has no legal cognizance of the cauſe, is alſo a grie- 
vance, for which the common law has provided a remedy 
by the writ of probibition. 


(g) Raym. 214. 
A PRO+x 
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ArROHH Io is a writ iſſuing properly only out of the 
court of king's bench, being the king's prerogative writ; but, 
for the furtherance of juſtice, it may now alſo be ir fone 
caſes: out of the court of chancery (h), common p eas (i), or 
exchequer (x); directed to the judge and parties of a ſuit in 
any inferior court, commanding them to ceafe from the pro- 
ſecution thereof, upon a ſuggeſtion that either the cauſe origi- 
nally, or ſorne collateral matter arifing therein, does not be- 
long to that juriſdiction, but to the cognizance of fore other 
court. This writ may iſſue either to inferior courts of com- 
mon lar; as, te the courts of the counties palatine or prin- 
cipakty of Wales, if they hold plea of land or other matters 
not lying within their reſpective franchiſes (); to the county 
courts or courts- baron, where they attempt to hold plea of 
any matter of the value of forty ſhiflings (m): or it may be 
directed to the courts chriſtian, the univerſity courts, the court 
of chivalry, or the court of admirafty, where they concern 
themſelves with any matter not within their juriſdiction; as 
if the firſt ſhould attempt to try the validity of a cuſtom 
pleaded, or the latter a contract made or to be executed 
within this kingdom. Or if, in handling of matters clearly 
within their cognizance, they tranſgreſs the bounds preſcribed 
to therm by the laws of England; as where they require two 
witneſſes to prove the payment of a legacy, a leaſe of 
tithes (n), or the like; in ſuch caſes alſo a prohibition will be 
awarded. For, as the fact of ſigning a releafe, or of actual 
payment, is not properly a ſpiritual queſtion, but only al- 
lowed to be decided in thoſe courts, becauſe incident or acceſ- 
ſory to ſome original queſtion clearly within their juriſdiction; 
it ought therefore, where the two laws differ, to be decided 
not according to the ſpiritual, but the temporal law; elſe 
the ſame queſtion might be determined different ways, 
according to the court in which the ſuit 1s depending : an im- 
propriety, which no wife government can or ought to endure, 


(h). 1 P. Wms. 476. (1) Lord Raym. 1408. 
(i) Hob. 16. (m) Finch. L. 481. 
(k) Palmer. 828. (a) Cro. Elz. 6668. Hob. 189: 


and 
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and which is therefore a ground of prohibition. And if either 
the judge or the party ſhall proceed after ſuch prohibition, an 
attachment may be had againſt them, to puniſh them for the 
contempt, at the diſcretion of the court that awarded it (o); 
and an action will lie againſt them, to repair the * injured 
in damages. 


So long as the idea continued among the clergy, that the 
eccleſiaſtical ſtate was wholly independent of the civil, great 
ſtruggles were conſtantly maintained between the temporal 
courts and the ſpiritual, concerning the writ of prohibition 
and the proper objects of it; even from the time of the con- 
ſtitutions of Clarendon made in oppoſition to the claims of 
arch-biſhop Becketin 10 Hen. II. to the exhibition of cer- 
tain articles of complaint to the king by arch-biſhop Bancroft 
in 3 Jac. I. on behalf of the eccleſiaſtical courts: from which, 
and from the anſwers to them ſigned by all the Judges of Weſt- 
minſter-hall (p), much may be collected concerning the rea- 
ſons of granting and methods of proceeding upon prohibiti- 
ons. A ſhort ſummary of the latter is as follows. The par- 
ty aggrieved in the court below applies to the ſuperior court, 
ſetting forth in a ſuggeſtion upon record the nature and cauſe 
of his complaint, in being drawn ad aliud examen, by 
a juriſdiction or manner of proceſs difallowed.by the laws of 
the kingdom : upon which, if the matter alleged appears to 
the court to be ſufficient, the writ of prohibition immediately 
iſſues; commanding the judge not to hold, and the party 
not to proſecute, the plea. But ſometimes the point may be 
too nice and doubtful to be decided merely upon a motion : and 
then, for the more ſolemn determination of the queſtion, the 
party applyi ing for the Prohibition is directed by the court to 
declare in prohibition; that is, to proſecute an action, by filing 
a declaration, againſt the other, upon a ſuppoſition, or fiction, 
that he has proceededin the ſuit below, notwithſtanding the writ 
of prohibition. And if, upon demurrer and argfment, the court 
ſhall finally be of opinion that the matter ſuggeſted is a good 
and ſufficient ground of prohibition in point of law, the judg- 


(o) F. N. B. 40. (p) 2 Inſt. 6o1—618, 
Vor, III. k ment 
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ment with the nominal damages ſhall be given for the party 
complaining, and the defendant, and allo the inferior court, 
ſhall be prohibited from proceeding any farther, On the 
other hand; if the ſuperior court ſhall think it no competent 
ground for reſtraining the inferior juriſdiction, then judgment 
ſhall be given againſt him who applied for the prohibition in 
the court above, and a writ of conſultation ſhall be awarded; 

ſo called, becauſe, upon deliberation and conſultation had, 
the judges find the prohibition to be ill founded, and therefore 
by this writ they return the cauſe to its original juriſdiction, to 
be there determined, in the inferior court. And, even in or- 
dinary caſes, the writ of prohibition is not abſolutely final and * 
concluſive. For, though the ground be a proper one in point 
of law, for granting the prohibition, yet, if the fad that 
gave riſe to it be afterwards falſified, the cauſe ſhall be re- 
manded to the prior juriſdiction, If, for inſtance, a cuſtom 
be pleaded in the ſpiritual court ; a prohibition ought to go, 
becauſe that court has no authority to try it: but, if the fact 
of ſuch a cuſtom be brought to a competent trial, and be 
there found falſe, a writ of conſultation will be granted. For 
this purpoſe the party prohibited may appear to the prohibiti- 
on, and take a declaration, {which muft always purſue the 
ſuggeſtion) and ſo plead to iſſue upon it; denying the con- 
tempt, and traverſing the cuſtom upon which the prohibition 
was grounded: and, if that iſſue be found for the defendant, 
he ſhall then have a writ of conſultation. "The writ of conſul- 
tation may alſo be, and is frequently, granted by the court 
without any action brought; when after a prohibition iſſued, 
upon more mature conſideration the court are of opinion, that 
the matter ſuggeſted is not a good and ſuſſicient ground to ſtop 
the proceedings below. Thus carcful has the law been, in 
compelling the inferior courts to do ampie and ſpeedy juſtice ; 
in preventing them from tran{greſſing their due bounds ; and 
in allowing them the undiſturbed cognizance of ſuch cauſes as 
by right, founded on the uſage of the kingdom or act of par- 
an, do n belong to their juriſdiction. 
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CHAPTER THE EIGHTH. 


Or WRONGS, axD THEN REMEDIES, RESPECTING 
THE RIGHTS or PERSONS, 


HE former chapter of this part of our commentaries 
having been employed in deſcribing the ſeveral methods 
of redreſſing private wrongs, either by the mere act of the 
parties, or the mere operation of law ; and in treating of the 
nature and ſeveral ſpecies of courts ; together with the cog- 
nizance of wrongs or injuries by private or ſpecial tribunals, 
and the public eccleſiaſtical, military, and maritime juriſdicti- 
ons of this kingdom: I come now to conſider at large, and in a 
more particular manner, the reſpective remedies in the public 
and general courts of common law for injuries or private 
wrongs of any denomination whatſoever, not excluſively ap- 
propriated to any of the former tribunals. And herein I ſhall, 
firſt, define the ſeveral injuries cognizable by the courts of 
common law, with the reſpective remedies applicable to each 
particular injury: and ſhall, ſecondly, deſcribe the method 
of purſuing and obtaining theſe remedies in the ſeveral courts, 


FirsT then, as to the ſeveral injuries cognigable by the courts 
of common law, with the reſpective remedies applicable to each 
particular injury. And, in treating of theſe, I ſhall at preſent 
confine myſelf to ſuch wrongs as may be committed in the mu- 
tual intercourſe between ſubject and ſubiect; which the king as 
che fountain of juſtice is officially bound to redreſs in the ordi- 
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nary forms of law: reſerving ſuch injuries or encroachments 
as may occur between the crown and the : ſubject, to be diſ- 
tinctly conſidered hereafter 3 as the remedy 1 in ſuch caſes is ge- 
nerally of a peculiar and eccentrical nature. 


Now, as all wrong may be conſidered as merely a priva- 

tion of right, the one natural remedy for every. ſpecies of 
| wrong 1s the being put in poſſeſſion of that right, whereof the 
party injured is deprived. This may either be effected by a 
ſpecific delivery or reſtoration of the ſubjeQ-matter in diſpute 
to the legal owner; as when lands or perſonal chattels are un- 
juſtly withheld or invaded : or, where that is not a poſſible, or 
at leaſt not an adequate remedy, by making the ſufferer a pe- 
cuniary ſatisfaction in damages; as in caſe of aſſault, breach 
of contract, c. to which damages the party injured has ac- 
quired an incomplete or inchoate right, the inſtant he re- 
ceives the injury (a); though ſuch right be not fully aſcertain- 
ed till they are aſſeſſed by the intervention of the law. The 
inſtruments whereby this remedy is obtained (which are ſome- 
times conſidered. in the light of the remedy itſelf ) are a diver- 
ſity of fuits and actions, which are defined by the mirror (b) 
to be © the lawful demand of one's right :” or as Bratton and 


Fleta expreſs it, in the words of Juſtinian (c), jus proſequen- 
di in Judicia quad alicui debetur. 


Tux Romans introduced, pretty early, ſet forms for actions 
and ſuits in their law, after the example of the Greeks ; and 
made it a rule that each injury ſhould be redreſſed by its proper 
remedy only. Acliones, ſay the pandects, compoſitae ſunt, qui- 
& bus inter ſe bomines diſceptarent, quas actiones ne populus proyt 
«oellet inſtitueret, certas ſolenneſque eſſe voluerunt(d). The forms 
of thoſe actions were originally preſerved in the books of the pon- 
tifical college, as choice and ineſtimable ſecrets, till one Cneius 
Flavius, the ſecretary of Appius Claudius, ſtole a copy and pub- 
liſhed them to the people (e). I he concealment was ridiculous: 


(a) See book II. ch. 29. (4) E. F. 1. 2. 2.4.6. 


b) c. 2.4. 1. 5 Cic. 122 A 
6 1 9 5 | * " - hoes C 11. de erat 


but 
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but the eſtabliſhment of ſome ſtandard was undoubtedly ne- 
ceſſary, to fix the true ſtate of a queſtion of right; leſt in a 
long and arbitrary proceſs. it might be ſhifted continually, and 
be at length no longer diſcernable. Or, as Cicero expreſſes 
x (f), “ ſunt jura, ſunt formulae, de omnibus rebus conſtitutae, 
ne quis aut in genere injuriae, aut in ratione actionis, errare 

« 4v/ſit. Expreſſae enim funt ex uniuſcujuſque damno, dolore, 
& incommods, calamitate, injuria, publicae a praetore formulae, 
& ad quas privata lis accommodatur.” And in the ſame manner 
our Bracton, ſpeaking of the original writs upon which all our 
actions are founded, declares them to be fixed and immutable, 
unleſs by authority of parliament (g). And all the modern 
legiſlators of Europe have found it expedient from the ſame 
reaſons to fall into the ſame or a ſimilar method. With us m 
England the ſeveral ſuits, remedial inſtruments of juſtice, are 
from the ſubje& of them diſtinguiſhed into three kinds; acti- 
ons per ſonal, real, and mixed. 


PERSONAL actions are ſuch whereby a man claims a debt, 
or perſonal duty, or damages in lieu thereof; and likewiſe 
whereby a man claims a ſatisfaction in damages for ſome in- 
jury done to his perſon or property. The former are ſaid to 
be founded on contracts, the latter upon tert or wrongs : and 
they are the ſame which the civil law calls © afiones in per- 
„ ſonam, quae adverſus eum intenduntur, qui ex contraftu vel 
te delicto obligatus eſt aliquid dare vel concedere (h) Of the 
former nature are all actions upon debt or promiſes ; of the 


latter all actions for treſpaſſes, nuſances, aſſaults, defamatory 
words, and the like. 


R AL actions, (or, as they are called in the mirror (i), feoda! 
actions) which concern real property only, are ſuch whereby the 
plaintiff, here called the demandant, claims title to have any 
lands or tenements, rents, commons, or other hereditaments, in 


(f) Pro Qu. Reſcie. &, 8. ri peterfut abſque couſenſu et wolun+ 
(g) Sunt guaedam brevis fermata tate eorum. pf 7 5. de exceptienibu:. 
ſuper certis caſibus de curſu, et de cm- c. 17. C 2. 


. muni confilio tatius regni approbata et (b) Inft. a. 4 16. 
Cenceſſa, quae guidem nullatenus muta (i) . 2. &. 6. 
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' fee-ſimple, fee-tail, or for term of life. By theſe actions for- 
merly all diſputes concerning real eſtates were decided; but 

" they are now pretty generally laid aſide in practice, upon ac- 
tount of the great nicety required in their management, and 
the inconvenient length of their proceſs : a much more expe- 
ditious method of trying titles being ſince introduced, by 
other actions perſonal and mixed. 


Mx xp actions are ſuits partaking of the nature of the other 
two, wherein ſome real property is demanded, and alſo per- 
ſonal damages for a wrong ſuſtained. As for inſtance, an ac- 
tion of waſte: which is brought by him who hath the inhe- 
ritance, in remainder or reverſion, againſt the tenant for life, 
who hath committed waſte therein, to recover not only the 

land waſted, which would make it merely a real action; but 

alſo treble damages, in purſuance of the ſtatute of Glocef- 
ter (k), which is a perſonal recompence; and ſo both, * 
joined together, denominate 1 it a mixed action. 


Uxpxx theſe three heads may every ſpecies of remedy by 
ſuit or action in the courts of common law be comprized. 
But in order effectually to apply the remedy, it is firſt neceſ- 
ſary to aſcertain the complaint. I proceed therefore now to 
enumerate the ſeveral kinds, and to enquire into the reſpective 
matures, of all private wrongs, or civil injuries, which may 
be offered to the rights of either a man's perſon or his proper- 
ty; "recounting at the ſame time the reſpective remedies, 
which are furniſhed by the law for every infraction of 
right. But I muſt firſt beg leave to premiſe, that all ci- 
vil injuries are of two kinds, the one without force or vio- 
lence, as ſlander or breach of contract; the other coupled 
with force and violence, as batteries, or falſe impriſonment (). : 
Which latter ſpecies favour ſomething of the criminal kind, 
being always attended with ſome violation of the peace; for 

which in ſtrictneſs of law a fine ought to be paid to the king, 


k) 6 Edw. I. c. 8. (1) Finch. L. 184. 
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as well as private ſatisfaction to the party injured (m). And 
this diſtinction of private wrongs, into injuries with and dit h- 
out force, we ſhall find to run through all the variety of which 
we are now to treat. In conſideration of which, I ſhall 
follow the ſame method, that was purſued with regard to the 
diſtribution of Tights : for as theſe are nothing elſe but an in- 
fringement or breach of thoſe rights, which we have be- 
fore laid down and explained, it will follow that this negative 
ſyſtem, of wrongs, muſt correſpond and tally with the for- 
mer poſitive ſyſtem, of rights. As therefore we divided (n) 
all rights into thoſe of perſons, and thoſe of things, ſo we 


muſt make the ſame general diſtribution of injuries into ſuch 


as affect the rights of perſons, and ſuch as affect the rights of 
property. 


Tur rights of perſons, we may remember, were diſtribu- 
ted into abſolute and relative: abſolute, which were ſuch is 
appertained and belonged to private men, conſidered merely 
as individuals, or ſingle perſons; and relative, which were 
incident to them as members of ſociety, and connected to 
each other by various ties and relations. And the abſolute 
rights of each individual were defined to be the right of per- 
ſonal ſecurity, the right of perſonal liberty, and the right of 
private property: ſo that the wrongs or injuries affecting theni 
muſt conſequently be of a correſpondent nature. 


I. As to injuries which affect the perſonal ſecurity of indi- 
viduals, they are either injuries againſt their lives, their limbs, 
their bodies, their health, or their reputations, 


1. Wir regard to the firſt ſubdiviſion, or injuries affect- 
ing the life of man, they do not fall under our preſent contem- 
plation; being one of the moſt atrocious ſpecies of crimes, 


the ſubject of the next book of our commentaries, 


(m) Finch. L. 198. Jenk. Cent. 185. (a) See book I. ch. 1. 
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a, 3. Tux two next ſpecies of injuries, affeAing the limbs 
or bodies of individuals, I ſhall conſider in one and the ſame 
view. And«heſe may be committed, 1. By threats and me- 

naces of bodily hurt, through fear of which a man's buſineſs 
is interrupted. A menace alone, without a conſequent incon- 
venience, makes not the injury; but, to complete the wrong, 
there muſt be both of them together (o). The remedy for 
this is in pecuniary damages, to be recovered by action of 
treſpaſs vi et armis (p), this being an inchoate, though not an 
abſolute, violence. 2. By aſſault ; which is an attempt or 
offer to beat another, without touching him: as if one 
lifts up his cane, or his fiſt, in a threatning manner at ano- 
ther; or ſtrikes at him, but miſſes him; this is an aſſault, Int 
tus, which Finch (q) deſcribes to be“ an unlawful ſetting up- 
on one's perſon.” This alſo is an inchoate violence, 
amounting conſiderably higher than bare threats; and therefore, 
though no actual ſuffering is proved, yet the party injured 
may have redreſs by action of treſpaſs vi et armis ; wherein 
he ſhall recover damages as a compenſation for the injury. 3. 
By battery; which is the unlawful beating of another. The 
leaſt touching of another's perſon wilfully, or in anger, is a 
battery; for the law cannot draw the line between different 
degrees of violence, and therefore totally prohibits the firſt 
and loweſt ſtage of it: every man's perſon being ſacred, and no 
other having a right to meddle with it, in any the lighteſt man- 
ner. And therefore upon a ſimilar principle the Cornelian 
law de injuriis prohibited pulſation as well as verberation ; diſ- 
tinguiſhing verberation, which was accompanied with pain, 
from pulſation which was attended with none (r). But battery 
is, in ſome caſes, juſtifiable or lawful; as where one who 
' hath authority, a parent or maſter, gives moderate correction 
to his child, his ſcholar, or his apprentice. So alſo on the princi- 
ple of ſelf-defence : for if one ſtrikes me firſt, or even only aſ- 
ſaults me, I may ſtrike in my on defence; and, if ſued for it, 
may plead fon aſſault demeſne, or what it was the plaintiff's own 


(o) Finch. L. 202. (q) Finch. L. 204, 
(p) Regiſtr. 104. 27 . 11. 7 () F. 47. 10. 8. 
Faw, IV. 24. 
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original aſſault that occaſioned it. So likewiſe in defence of my 
goods or poſſeſſion, if a man endeavours to deprive me of them, 
I may juſtify laying hands upon him to prevent him; and in 
caſe he perſiſts with violence, I may proceed to beat him 
away (r). Thus too in the exerciſe of an office, as that of 
church-warden or beadle, a man may lay hands upon another 
to turn him out of church, and prevent his diſturbing the 
congregation (s). . And, if ſued for this or the like battery, 
he may ſet forth the whole cafe, and plead that he laid hands 
upon him gently, molliter manus impoſuit, for this purpoſe. 
On account of theſe cauſes of juſtification, battery is defined to 
be the wn/cwfz/ beating of another; for which the remedy is, 
as for aſſault, by action of treſpaſs vi et armis: wherein the 
jury will give adequate damages. 4. By maybem or wounding; 
which is an injury ſtill more atrocious, and conſiſts in violently 
depriving another of the uſe of a member proper for his de- 
tence in fight. This is a battery, attended with this aggravat- 
ing circumitance, that thereby the party injured is for ever 
diſabled from making ſo good a defence againſt future exter- 
nal injuries, as he otherwiſe might have done. Among theſe 
defenſive members are reckoned not only arms and legs, but a 
finger, an eye, and a fore-tooth (t), and alſo ſome others (u]. 
But the loſs of one of the jaw-teeth, the ear, or the noſe, 1s 
no mayhem at common law; as they can be of no uſe in fight- 
ing. The ſame remedial action of treſpaſs vi et armis lies allo to 
recover damages for this injury; an injury, which (when willful} 
no motive can juſtify, but neceſſary ſelf-preſervation. If the 
ear be cut off, treble damages is given by ſtatute 37 Hen. VIII. 


c. 6, though this is not mayhem at common law. And here 1 
mult obſerve, that for theſe three laſt injuries, aſſault, battery, 


and mayhem, an indictment may be brought as well as an 
action; and frequenty both are accordingly proſecuted: the 
one at the ſuit of the crown for the crime againſt the public; 
the other at the ſuit of the party injured, to make him a repa- 
ration in damages. 


(r) Finch. L. 203, (t) Finch. L. 204, 
(+) Sid. 301. (u) i Hawk. P. C. ut. 
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4. Ix ux xs, affecting a man's health, are where by any 


= unwholeſome practices of another a man ſuſtains any apparent 
damage in his vigour or conſtitution. As by ſelling him bad 
- proviſions. or wine (w); by the exerciſe of a noiſome trade, 


which infects the air in his neighbourhood (x); or by the ne- 
gle&t or unſkilful management of his phyſician, ſurgeon, or 
apothecary. For it hath been ſolemnly reſolved (y), that mala 


Praxis is à great miſdemeſnor and offence at common law, 


whether it be for curioſity and experiment, or by neglect; 
becauſe it breaks the truſt which the party had placed in his 


phyſician, and tends to the patient's deſtruction. Thus alſo, 
in the civil law (x), neglect or want of ſkill in phyſicians and 


ſurgeons © culpae adnumerantur; veluti fe medicus curationem 
& dereliquerit, male quempiam ſecuerit, aut perperam ei medica- 


e mentum dederit.” Theſe are wrongs or injuries unaccompa- 
nied by force, for which there is a remedy in damages by a 
ſpecial action of treſpaſs, upon the caſe. This action, of tre/- 
© paſs, or tranſgreſſion, on the caſe, is an univerſal remedy, 
© given for all perſonal wrongs and injuries without force; ſo 
called, becauſe the plaintiff's whole caſe or cauſe of complaint 
3s ſet forth at length in the original writ(a): For though in gene- 


ral there are methods preſcribed and forms of action previouſly 
ſettled, for redreſſing thoſe wrongs which moſt uſually occur, 


and in which the very act itſelf is immediately prejudicial or in- 
jurious to the plaintiffs perſon or property, as battery, non-pay- 

ment of debts, detaining one's goods, or the like; yet where 
any ſpecial conſequential damage ariſes which could not be {ore- 


(w) 1 Roll. Abr. 90. „hene et cempetenter curandum apud 
(x) 9 Rep. 87. Hutt. 138. « F. pro quadam pecuniat ſumma prae 
« manibus ſoluta aſſumpjiſſet, idem B 


Lord Raym. 214. 
f 8 Inſt. 4. 4 6. & 9. « caram ſuam circa oculum praedilum 


(a) For example: © Rex wicecomiti „tam negligenter et improvide appeſu- 
« /alutem, Si A fecerit te ſecurum de * it, quid idem A defectu ihfrus B vi- 
Welamere ſuo proſequendo, tunc pone per * ſum oculi praedicti tetaliter amiſit, 
« i, et ſalvos plegics B, quod fit ci= ad damnum iſius A viginti libra- 
« ram juſtitiariit neſtris apud N m- *rum, ut dicit. Ft habeas ibi nomina 
« noſterium in oftabis ſandti Michaelis, © plegicrum et bac breve, Tefie merpſo 
© oftenſurus quare cum idem B ad dex- * apud Weſtmanaſflertum Cc.“ (Re- 


« ;rum oculum ifſius A caſualiter laeſum * gr. Brev, tos.) c 
| cen 
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ſeen and provided for in the ordinary courſe of juſtice, the party 


injured is allowed, both by common law and the ſtatute of 


Weſt. 2. c. 24. to bring a ſpecial action on his own caſe, by a 
: writ formed according to the peculiar circumſtances of his own 
particular grievance (b). For wherever the common law gives 
a right or prohibits an injury, it alſo gives a remedy by acti- 
on(c); and therefore, wherever a new injury is done, a new 
method of remedy muſt be purſued (d). And it is a ſettled 
diſtinction (e), that where an act is done which is in itſelf an 
immediate injury to another's perſon or property, there the re- 
medy is uſually by an action of treſpaſs vi et armis- but where 
there is no act done, but only a culpable omiſſion; or where 
the act is not immediately injurious, ' but only by conſequence 
and collaterally; there no action of treſpaſs vi et armis will lie, 
but an action on the ſpecial caſe, for the damages conſequent 
on ſuch omifion or act. 


5. LASTLY; injuries affecting a man's reputation or good 
name are, firſt, by malicious, ſcandalous, and ſlanderous word, 
tending to his damage and derogation. As if a man, maliciouſſy 
and falſely, utter any ſlander or falſe tale of another; which 
may either endanger him in law, by impeaching him of ſome 
heinous crime, as to ſay that a man hath poiſoned another, or is 
perjured(f); or which may exclude him from ſociety, astocharge 
him with having an infectious diſeaſe; or which may impair or 
Hurt his trade or livelyhood, as to call a tradeſman a bankrupt, 
a phyſician a quack, or a lawyer a knave (g). Words ſpoken in 
derogation of a peer, a judge, or other great officer of the 
realm, which are called ſcandalum magnatum, are held to be ſtill 
more heinous (h); and, though they be ſuch as would not be ac- 
tionable in the caſe of a common perſon, yet when ſpoken in 
diſgrace of ſuch high and reſpectable characters, they amount to 
an atrocious injury: Which is redreſſed by an action on the caſe 


(b) See pag. gr. Stra. 635. 
(e) 1 Salk. 20. 6 Mod. 54. (F) Finch. L. 185. 
14) Cro. Jac. 478. | (g) 16:id. 186. 


le) 11 Mod. 180, Lord Raym, 1402, (b) 1 Vent. 60. 
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ſounded on many antient ſtatutes (i); as well on behalf of the 
crown, to inflict the puniſhment of impriſonment on the ſlan- 
derer, as on behalf of the party, to recover damages for the in- 
jury ſuſtained. Words alſo tending to ſcandalize a magiſtrate, 
or perſon in a public truſt, are reputed more highly injurious 
than when ſpoken of a private man (k). It is ſaid, that for- 
merly no actions were brought for words, unleſs the ſlander 
was ſuch, as (if true) would endanger the life of the object of 
it (h). But, too great encouragement being given by this leni- 
ty to falſe and malicious ſlanderers, it is now held that for 
ſcandalous words of the ſeveral ſpecies before- mentioned, that 
may endanger a man in law, may exclude him from ſociety, 
may impair his trade, or may affect a peer of the realm, a 
magiſtrate, or one in public truſt, an action on the caſe may 
be had, without proving any particular damage to have hap- 
pened, but merely upon the probability that 1t might happen. 
But with regard to words that do not thus apparently, and 
upon the face of them, import ſuch defamation as will of 
courſe be injurious, it is neceſſary that the plaintiff ſhould 
aver ſome particular damage to have happened; which is call- 
ed laying his action with a per quad. As if I fay that ſuch a 
clergyman is a baſtard, he cannot for this bring any action 
againſt me, unleſs he can ſhew ſome ſpecial loſs by itz in which 
caſe he may bring his action againſt me, for ſaying he was a 
baſtard, per quod he loſt the preſentation to ſuch a living (m). 
In like manner to ſlander another man's title, by ſpreading ſuch 
injurious reports as, if true, would deprive him of his eſtate (as 
to call the ĩſſue in tail, or one who hath land by deſcent, a baſtard) 

is actionable, provided any ſpecial damage accrues to the pro- 
prietor thereby; as if he loſes an opportunity of ſelling the land (n). 
But mere ſcurrility, or opprobrious words, which neither in them- 
ſelves import, nor are in fact attended with, any injurious effects, 

will not ſupport an action. So ſcandals, which concern matters 


(i) Weſtm. 1. 3 Edw. I. c. 34. 2 Ric. (I) 2 Vent. 28. 
II. c. 6. 12. Ric. II. c. 11. (m) 4 Rep. 17. 1 Lev. 248. 
(k) Lord Raym. 1369. (n) Cro, Jac, 213. Cro. Eliz. 197. 
| merely 
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merely ſpiritual, as to call a man heretic or adulterer, are cog- 
nizable only in the eccleſiaſtical court (0); unleſs any temporal 
damage enſues, which may be a foundation for a per quod. 
Words of heat and paſſion, as to call a man rogue and raſcal, 
if productive of no ill conſequence, and not of any of the dan- 
gerous ſpecies before-mentioned, are not actionable: neither 
are words ſpoken in a friendly manner, as by way of advice, 
admonition, or concern, without any tincture or circumſtance 
of ill will: for, in both theſe caſes, they. are not maliciouſly 
ſpoken, which is part of the definition of ſlander (p). Nei- 
ther (as was formerly hinted) (q) are any reflecting words made 
uſe of in legal proceedings, and pertinent to the cauſe in hand, 
a ſufficient cauſe of action for ſlander (r). Alſo if the defen- 
dant be able to juſtify, and prove the words to be true, no 
action will lie (s), even though ſpecial damage hath enſued; 
for then it is no ſlander or falſe tale. As if I can prove the 
tradeſman a bankrupt, the phyſician a quack, the lawyer a 
knave, and the divine a heretic, this will deſtroy their reſpec- 
tive actions; for though there may be damage ſufficient ac- 
cruing from it, yet, if the fact be true, it is damnum abſque in- 
juria; and where there is no injury, the law gives no remedy. 
And this is agreeable to the reaſoning of the civil law (t): 
c eum, qui nocentem infamat, non eſt aequum et bonum ob cam 


© rem condemnari; delicta enim nocentium nota eſſe oportet et 
* expedit.” 9 


A $ECOND way of affecting a man's reputation is by 
printed or written libels, pictures, ſigns, and the like; which 
ſet him in an odious or ridiculous (u) light, and thereby dimi- 
niſn his reputation. With regard to libels in general, there are, 
as in many other caſes, two remedies; one by indictment and 
another by action. The former for the public offence; for 
every libel has a tendency to break the peace, or provoke others 
to break it: which offence 1s the ſame whether the matter con- 


(o) Noy. 64. 1 Freem. 277 (r) Dyer. 28g. Cro. Jac, go. 
(p) Finch. L. 186. x Lev. $2. Cro. (5) 4 Rep, 13. 

Jac. gr. (t) F,. 47. 10. 18. 
(4) Pag. 29, (u) 2 Show. 314. 11 Mod, gg. 


tained 
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tained be true or falſe; and therefore the defendant, on an in- 
dictment for publiſhing a libel, is not allowed to alledge the 
truth of it by way of juſtification (v). But in the remedy by ac- 
tion on the caſe, which is to repair the party in damages for 
the injury done him, the defendant may, as for words ſpoken, 
quſtify the truth of the facts, and ſhew that the plaintiff has 
received no injury at all (x). What was ſaid with regard to 
words ſpoken, will alſo hold in every particular with regard to 
libels by writing or printing, and the civil actions confequent 
thereupon : but as to ſigns or pictures, it ſeems neceſſary al- 
ways to ſhew, by proper innuendo's and averments of the de- 
Fendant's meaning, the import and application of the ſcandal, 
and that ſome ſpecial damage has followed; otherwiſe it can- 
not appear, that ſuch libel by picture was underſtood to be le- 
velled at the plaintiff, or that it was attended with any action- 
able conſequences. 


A THIRD way of deſtroying or injuring a man's reputation 
is, by preferring malicious indictments or proſecutions againft 
him: which, under the maſk of juſtice and public ſpirit, are 
ſometimes made the engines of private ſpite and enmity, For 

this however the law has given a very adequate remedy in 
damages, either by an action of conſpiracy (y), which can- 
not be brought but againſt two at the leaſt; or, which is 
the more uſual way, by a ſpecial action on the caſe for a 
falſe and malicious proſecution (z). In order to carry on the 
ſormer (which gives a recompence for the danger to which 
the party has been expoſed) it is neceſſary that the plaintiff 
ſhould obtain a copy of the record of his indictment and ac- 
quittal; but, in profecutions for felony, it is uſual to deny 
a copy of the indictment, where there is any, the leaſt, 
probable cauſe to found ſuch proſecution upon (a). For it 
would be a very great diſcouragement to the public juſtice of 
the kingdom, if proſecutors, who had a tolerable ground of ſuſ- 
picion, were liable to be ſued at law whenever their indictments 


(w) s Rep. 126. (z) F. N. B. 116. 


(x) 11 Mod, gg, (a) Carch. 421. Lord Raym. 263. 
(y) Finch. L. 305. 


miſcarried. 
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miſcarried. But an action for a malicious proſecution may be 
founded on ſuch an indictment whereon no acquittal can be; 
as if it be rejected by the grand jury, or be coram non judice, or 
be inſufficiently drawn. For it is not the danger of the plain- 
tiff, but the ſcandal and vexation, and expence, upon which 
this action is founded (b). However, any probable cauſe for 

preferring it is ſufficient to juſtify the defendant. | 


II. Wr are next to conſider the violation of the right of 
perſonal liberty. This is effected by the injury of falſe impri- 
ſonment, for which the law has not only decreed a puniſhment, 
as a heinous crime, but has alſo given a private reparation 
to the party; as well by removing the actual confinement for 
the preſent, as, after it is over, by ſubjecting the wrongdoer 
to a civil action, on account of the damage ſuſtained by the 
loſs of time and liberty. 


To conſtitute the injury of falſe impriſonment there are two 
points requiſite: 1. The detention of the perſon; and, 2. The 
unlawfulneſs of ſuch detention. Every confinement of the per- 
ſon is an impriſonment, whether it be in a common priſon, or 
in a private houſe, or in the ſtocks, or even by forcibly detain- 
ing one in the public ſtreets (c). Unlawful, or falſe, impriſonment 
conſiſts in ſuch confinement or detention without ſufficient au- 
thority: which authority may ariſe either from ſome proceſs from 
the courts of juſtice; or from ſome warrant from a legal officer 
having power to commit, under his hand and ſea}, and expreſſing 
the cauſe of ſuch commitment (d); or from ſome other ſpecial 
cauſe warranted, for the neceſſity of the thing, either by com- 
mon law, or act of parliament; ſuch as the arreſting of a felon 
by a private perſon without warrant, the impreſſing of mariners 
for the public ſervice, or the apprehending of waggoners for 
miſbehaviour in the public highways(e). Falſe impriſonment alſo 
may ariſe by executing a lawful warrant or proceſs at an unlaw- 


(b) to Mod. 219 Stra. 691. (d) Ihid. 46. 
(c) 2 laſt. 589. (e) Stat. 7. Geo. III. c. 42. 


ful 
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ful time, as on a ſunday (f); or in a place privileged from ar- 
reſts, as in the verge of the king's court. This is the injury. 
Let us next ſee the remedy; which is of two ſorts; the one 


| removing the 1 injury, the other making ſatisfaction for it. 


Tux means of removing the actual injury of Falſe impriſon- 
ment, are fourfold. 1. By writ of mainprize. 2. By writ de odio 
1 atia. 3. By writ de bomine replegiando. 4. By writ of habeas 


corpus. 


| I. Tas writ of mainprixe, manucaptio, is a writ directed to 
the ſheriff, (either generally, when any man is impriſoned for 
a bailable offence, and bail hath been refuſed; or ſpecially, when 


the offence or cauſe of commitment is not properly bailable be- 


low) commanding him to take ſureties for the priſoner's ap- 
pearance, uſually called ny, hp and to ſet him at 
large (g). Mainpernors differ from bail, in that a man's bail 
may impriſon or ſurrender him up before the ſtipulated day of 
appearance; mainpernors can do neither, but are bardly ſure- 
ties, that the party be anſwerable for the ſpecial matter for 
which they ſtipulate; mainpernors ate bound to produce him 


to anſwer all charges whatſoever (h). 


2. THE writ de odio et atia was antiently uſed to be directed 
to the ſheriff, commanding him to enquire whether a priſoner 
charged with murder was committed upon juſt cauſe of ſuſpi- 
cion, or merely propier odium et atiam, for hatred and ill-will; 
and, if upon the inquiſition due cduſe of ſuſpicion did not appear, 
then there iſſued another writ for the ſheriff to admit him to 
bail. This writ, according to Bracton (i), ought not to be denied 
to any man; it being expreſsly ordered to be made out gratis, 
without any denial, by magna carta, c. 26. and ſtatute Weſtm. 2. 


(f) Stat. 29 Car. II. c. 7. (h) Co. ibid. ch. 3, 
Ig) F. N. B. 250. 1 Hal. P. C. 141. (i) J. 3. tr. 2. c. B. 
on bail and mainpr. ch. 10. 


13 Edw. 1. 
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13 Edw. Lc, 29. But the ſtatute of Gloceſter, 6 Edw. I. 
c. 9. reſtrained it in the caſe of killing by miſadventure or ſelf- 
defence, and the ſtatute 28 Edw. III. c. g. aboliſhed it in all 
caſes whatſoever : but as the ſtatute 42 Edw, III. c. 1. repeal- 
ed all ſtatutes then in being, contrary to the great charter, 
ſir Edward Coke is of opinion (k) that the writ de otio et atia 
was thereby reviyed. | je 
3. THE writ de homine replegiands (1) lies to  replevy 2 man Y 
out of priſon, or out of the cuſtody of any private perſon, (in 
the ſame manner that chattels taken in diſtreſs may be replevi- 
ed, of which in the next chapter) upon giving ſecurity t to 
the ſheriff that the man ſhall be-forthcoming to anſwer any 
charge againſt him. And if the perſon be conveyed out of the 
ſheriff's juriſdiction, the ſheriff may return that he is eloigned, 
elongatus ; upon which a proceſs iſſues (called a capias in 
withernam) to impriſon the defendant himſelf, without bail or 
mainprize (m), till he produces the party. But this. writ is 
guarded with ſo many exceptions (n), that it is not an effectual 
remedy in numerous inſtances, eſpecially where the crown is 
concerned. The incapacity therefore of theſe three remedies 
to give complete relief in every caſe hath almoſt intirely anti- 
quated them, and hath cauſed a general recourſe to be had, 


in behalf of perſons aggrieved by illegal impriſonment, to 


4. THA vrit of habeas corpus, the moſt celebrated writ in the 
Engliſh law. Of this there are various kinds made uſe of by the 
courts at Weſtminſter, for removing priſoners from one court 
into another for the more eaſy adminiſtration of juſtice. Such 
is the habeas corpus ad reſpondendum, when a man hath a cauſe 
of action againſt one who is confined by the proceſs of ſome infe- 
rior courts; in order to remove the priſoner, and charge him with 


* 


(k) 2 laſt. 43. 68. 31g. arii neſtri, vel pro morte 1 vel 
YF. N. B. = | fro forefta neſtra, wel pro aligus allo 
(m) Raym. 4 


* quare ſecundum conſuetudinem 


ngliae nen ſint replegiabilis. ¶ Re- 
capitalis juſtiti- 271 « 77) 
I 


(n) N —.— 7 * ſpeciale prae- 


ceptum 1 ve 
Vol. III 


this 
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this new addon in the courts above (o). * Suck is that 4 fatif- 


eftdum, when a priſoner hath had judgment againſt him in 


1 and the plaintiff is deſitous to bring him up to ſome 


"ſuperior court to charge him with proceſs of execution (p). 


Such alſo are thoſe ad proſequendum, teftificandim, deliberan- 


dum; Ce; which iffue when it is neceſſary to remove a priſon- 


er, in order to proſecute or bear teſtimony in any court, of to 


be tried in the proper juriſdiction wherein the fact was com- 


mitted. Such is, laſtly the common writ ad faciendum et recipi- 


*endum, which iſſues out of the courts of Weſtminſter-hall, 


ven a perſon is ſued in ſome inferior juriſdiction, and is defir- 


dous to remove the action into the ſuperior court; comm 


the inferior judges to produce the body of the defendant, to- 
gether with the day and cauſe of his caption and detainer 
(hence the writ is frequently denominated an babeas corpus 
cum cauſa) to do and receive whatſoever the king's court ſhall 
- conſider in that behalf, This is a writ grantable of common 
right, without any motion in court (q); and it inſtantly ſu- 
perſedes all proceedings in the court below. But, in order 
to prevent the ſurreptitious diſcharge of priſoners, it is order- 


ed by ſtatute 1 & 2 P. & M. c. 13. that no habeas corpus ſhall 
iſſue to remove any priſoner out of any gaol, unleſs ſigned by 


. 


ſome judge of the court out of which it is awarded. And, 
to avoid vexatious delays by removal of frivolous cauſes, it 


is enaQted by ſtatute 21 Jac. I. c. 23. that, where the judge 


of an inferior court of record. is a barriſter of three years 
ſtanding, no cauſe ſhall be removed from thence by babeas cor- 


pus or other writ, after iſſue or demurrer deliberately joined: 
that no cauſe, if once remanded to the inferior court by 
- writ of procedende or otherwiſe, ſhall ever afterwards be 
; again removed: and that no cauſe ſhall be removed at 


all, if the debt or damages laid in the declaration do not 
amount to the ' ſum of five pounds. But an expedient (r) 


having been found out to elude the latter branch of the ſta- 
tute, by-procuring a nominal plaintiff to bring another action 
| for five pounds or upwards, (and then by the courſe of the court 


(ov) 2 Mod. 198. (g) 2 Mod. 3 
(p) 2 Lilly prac, reg. 4. (7) Bohun. 55 legal. 88. edit. ** 
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the habens corpus removed both actions together) it is there 


fore enacted by ſtatute 12 Geo. I. c. 29. that the inferior court 


* 


may proceed in ſuch actions as are under the value of five 


pounds, notwithſtanding other actions may be brought againſt 
the ſame defendant to a greater amount. 


Bor the great and efficacious writ in all manner of ille- 
gal confinement, is that of habeas corpus ad ſubjiciendum; di- 


reed to the perſon detaining another, and commanding him 
to produce the body of the priſoner with the day and cauſe of 


his caption and detention, ad faciendum, fubjiciendum, et re- 
cipiendum, to do, ſubmit to, and receive, whatſoever the 
judge or court awarding ſuch writ ſhall conſider in that be- 


half (s). This is a high prerogative writ, and therefore by 
the common law iſſuing out of the court of king's bench not 
only in term-time, but alſo during the vacation (t), by a fiat 
from the chief juſtice or any other of the judges, and running, 
into all parts of the king's domintons : for the king is at all 
times intitled to have an account, why the liberty of any of 
his ſubjects is reſtrained (u), wherever that reſtraint may be in- 
flicted. If it iſſues in vacation, it is uſually returnable before 
the judge himſelf who awarded it, and he proceeds by himſelf 
. thereon (w); unlels the term ſhould intervene, and then it may 
be returned in court (x). Indeed, if the party were privileged 
in the courts of common pleas and exchequer, as being an of- 

: ficer or ſuitor of the court, an habeas corpus ad ſubjiciendummight 
_ alſo have been awarded from thence (y): and, if the cauſe of 


impriſonment were palpably illegal, they might have diſchar- 
ged him (z); but, if he were committed for any criminal matter, 
they could not only have remanded him or taken bail for his 


(s) St. Trials. viii. 142. 


fore the 35th of November, two days 


(t) The plaries habeas corpus direX- after the expiration of the term. 


| ed to Berwick in 43 Eliz. (cited 4 
Burr. 856.) was tefte'd die Yi, prox? 
- peſt quinden' ſanfti Mertini. It ap- 

pears, by referring to the dominical 
letter of that year, that this quindena 
(Nov. 25.) happened that year on a ſa- 
turday, The guriday after was there- 


(u) Cro, Jac. 543. 

(w) 4 Burr. 856. 

(x) 15id. 460. 542. 6068. 

(y) 2 Inſt. 55. 4 lad. 292. 4 Hal. 
P. C. 144. 2 Vent, 23. 

(2) Vaugh. 155. 


12 appear- 
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appearance in the court of king's bench (a); which otcaſl- 


oned the common pleas to diſcountenance ſuch application. 


It hath alſo been ſaid, and by very reſpectable authorities (b), 
that the like habeas corpus may iſſue out of the court of chan- 
cery in vacation: but, upon the famous application to lord 
Nottingham by Jenks, notwithſtanding the moſt diligent 
ſearches, no precedent could be found where the chancellor 


had iſſued ſuch a writ in vacation (c), and therefore his lord- 
ſhip refuſed it. 


In the court of king's bench it was, and is ſtill, neceſſary 
to apply for it by motion to the court (d), as in the caſe of all 
other prerogative writs (certiorari, prohibition, mandamus, 
ec.) which do not iſſue as of mere courſe, without ſhewing 
ſome probable cauſe why the extraordinary power of the 
crown is called in to the party's aſſiſtance. For, as was 
argued by lord chief juftice Vaughan (e), e it is granted on 
„ motion, becauſe it cannot be had of courſe; and there is 
& therefore no neceſſity to grant it: for the court ought to be 
+ ſatisfied that the party hath a probable cauſe to be deliver- 
. ed.“ And this ſeems the more reaſonable, becauſe (when 
once granted) the perſon to whom it is direRed can return no 
ſatisfactory excuſe for not bringing up the body of the priſon- 
er (f). So that, if it iſſuedof mere courſe, without ſhew- 
ing to the court or judge ſome reaſonable ground for awarding 
it, a traitor or felon under ſentence of death, a foldier or ma- 
riner in the king's ſervice, a wife, a child, a relation, or 
u domeſtic, confined for ir anity or other prudential 
reaſons, might 6btain a temporary enlargement by ſuing out 
an 'habeas corpus, though ſure to be remanded as ſoon as 
brought up to the court. And therefore fir Edward Coke, 


when chief juſtice, did not ſcruple in 13 Jac. I. to de- 


ny a habeas corpus to one confined by the court of admi- 
ralty for piracy; there appearing, upon his own ſhewing, ſuf- 


' Kictent grounds to — him (g). On the other hand, if a 


(a) Carter. 221, 2 Jon. 13. (e) Buſhell's caſe. 2 
b) 4 Inſt. 182. 2 Hal. P. C. 147. () Cro. ſac. 543. Jon 2 
N Lord Nott. MSS Rep. July 1676. (g) 3 Bulitr. 27. 

(d) 2 Mod. 306. 1 Lev. 1. 


probable 
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probable ground be ſhewn, that the party is impriſoned 
without juſt cauſe (h), and therefore hath a right to be deli- 
vered, the writ of hab-as corpus is then a writ of right, 
ewe * may not be denied, but ought to be granted to eve- 

* ry man that is committed, or detained in priſon, or other- 
s wiſe reſtrained, though it be by the command of the king, 
6 the privy council, or any other (i).“ 


Ix a former part of theſe commentaries (k) we expatiated 
at large on the perſonal liberty of the ſubject. It was ſhewn 
to be a natural inherent right, which could not be ſurren- 
dered or forfeited unleſs by the commiſſion of ſome great 
and atrocious crime, nor ought to be abridged in any caſe 
without the ſpecial permiſſion of law. A doctrine co-eval 
with the firſt rudiments of the Engliſh conſtitution ; and 
handed down to us from our Saxon anceftors, notwithſtand- 
ing all their ſtruggles with the Danes, and the violence of the 
Norman conqueſt : afferted afterwards and confirmed by the 
conqueror himſelf and his defcendants: and though fome- 
times a little impaired by the ferocity of the times, and the 
occaſional deſpotiſm of jealous or uſurping princes, yet eſta- 
bliſhed on the firmeſt baſis by the proviſions of magna carta, 
and a long ſucceſſion of ſtatutes enacted under Edward III. 
To aſſert an abfolute exemption from impriſonment in all 
caſes, is inconſiſtent with every idea of law and political ſo- 
ciety; and in the end would deſtroy all civil hberty, by ren- 
dering its protection impoſſible: but the glory of the Enghth 
law conſiſts in clearly defining the times, the cauſes, and the 
extent, when, wherefore, and to what degree, the impriſon- 
ment of the ſubject may be lawful. This induces an abſo- 
lute neceſſity of expreſſing upon every commitment the rea- 
fon for which it is made; that the court upon an habeas cor- 
pus may examine into its validity; and aceording to the cir- 
cumſtances of the caſe may diſcharge, admit to bail, or re- 
mand the priſoner. 


(b) 2 Toft. 618. (k) Book I. ch. 1. 
(i) com. journ. 1 Apr. 1628. 


1 Ax p 
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Axp yet, early in the reign of Charles I. the court of 
king s bench, relying on ſome arbitrary precedents (and thoſe 
perhaps miſunderſtood) determined (1) that they could not up- 
on an habeas corpus either bail or deliver a priſoner, though 
committed without any cauſe aſſigned, in caſe he was commit- 
ted by the ſpecial command of the king, or by the lords of 


the privy council. This drew on a parliamentary enquiry, 


and produced the petition of right, 3 Car. I. which recites 
this illegal judgment, and enacts that no freeman hereafter 


ſnall be ſo impriſoned or detained. But when, in the follow- 
ing year, Mr. Selden and others were committed by the lords 
of the council, in purſuance of his majeſty's ſpecial com- 


mand, under a general charge of notable contempts and 


* ſtirring up ſedition againſt the king and government,” the 
judges delayed for two terms (including alſo the long vacati- 
on) to deliver an opinion how far ſuch a charge was bailable. 
And, when at length they agreed that it was, they however 
annexed a condition of finding ſureties for the good behavi- 
our, which ſtill protracted their impriſonment z the chief 


juſtice, fir Nicholas Hide, at the ſame time declaring (m), 


that © if they were \again remanded for that cauſe, perhaps 
< the court would not afterwards grant a- habeas corpus, be- 
e ing already made acquainted with the cauſe of the impri- 
te ſonment. But this was heard with indignation and aſto- 
niſhment by every lawyer preſent; according to Mr, Selden's 
own account of the matter, whoſe reſentment was not cooled 


at the diſtance of four and twenty years (n). 


THEsE pitiful evaſions gave riſe to the ſtatute 16 Car. I. c. 10. 


88. whereby it was enacted, that if any perſon be committed 


by the king himſelf in perſon, or by his privy council, orby any 


(1) State Tr. vii. 136. © nuntiavit (ſui ſemper ſimilis nobis 
(m) Ibid. 240. 6 *: Herpetue in peſterum denegandum. 
(n) © Etram judicum tune primariur, „Ned, ut odie/ 7 171 juris prodigi- 
* niſi iclud faceremus, reſeripti illius © = ſcienti eribus hic univerſis cen- 
« ferenſis, qui libertatis perſenalii om- © ſitum,” ( Vindic. Mar. * edit. 
nimedae vindex legitimus eft fere A. D. * Pl 
« folus, uſum mnime um palam pre- 0 
, 0 
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of the members thereof, he ſhall have 1 unto him, 
without any delay upon any pretence whatſoever, a writ of 
babeas corpus, upon demand or motion made to the court ot 
king's bench or common pleas ;, who ihall thereupon, within 
three court days after the return is made, examine and deter- 
mine the legality of ſuch commitment, and do-what to Juſtice, 
ſhall appertain, in delivering, bailing, or remanding ſuch pri- 
ſoner. Yet ſtill in the caſe of Jenks, before alluded to (o), 
who in 1676 was committed by the king in council for a tur- 
bulent ſpeech at Guildhall (p), new ſhifts and devices were 
made uſe of to preyent his enlargement by law; the chicf 
juſtice (as well as the chancellor) declining to . a writ of 
habeas corpus ad ſuljiciendum in vacation, though at laſt he 
thought proper to award the uſual writs ad deliberandum, Ec. 

whereby the priſoner was diſcharged at the Old Bailey. Other 
abuſes had alſo crept into daily practice, which had in ſome 
meaſure defeated the benefit of this great conſtitutional re- 
medy. The party impriſoning was at liberty to delay his 
obedience to the firſt writ, and might wait till a ſecond and 
a third, called an alias and a pluries, were iſſued, before he 
produced the party : and many other vexatious ſhifts were 
practiſed to detain ſtate-priſoners in cuſtody. But whoever 
will attentively conſider the Engliſh hiſtory may obferve, 
that the flagrant abuſe of any power, by the crown or its 
miniſters, has always been productive of a ſtruggle ; which 
either diſcovers the exerciſe of that power to be contrary to 
law, or (if legal) reſtrains it for the future. This was the 
caſe in the preſent inſtance. The oppreſſion of an obſcure 
individual gave birth to the famous hab-as corpus act, 31 Car. 

IT, c. 2. which js frequently conſidered as another magna 
carta (q) of the kingdom; and by conſequence has alſo in 
ſubſequent times reduced the method of proceeding on theſe 
writs (though not within the reach of that ſtatute, but iſſu- 
ing merely at the common law) to the true ſtandard of law 
and liberty. | 


(o) Pag. 132. a {4) See book I. ch. 1, 
(p) State Trials. vii, 271. 
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Tun flatate itſelf enaQs, 1. That the writ hall be return- 
ed and the priſoner brought vp within a limited time accord- 
mg to the diſtance, not exceeding in any caſe twenty days. 
2. That ſuch writs ſhall be endorſed as granted in purfuance 
of this act, and figned by the perſon awarding them (t). 
3. That on complaint and requeſt in writmy by or on behalf 
of any perſon committed and charged with any crime (urlefs 
committed for treaſon or felony expreſſed in the warrant, or 
for ſuſpicion of the ſame, or as / acceſſory thereto before the 
fact, or convicted or charged in execution by legal proceſs) 
the lord chancellor or any of the twelve judges, in vacation, 
upon viewing a copy of the warrant or affidavit that a copy 
is denied, ſhall (unleſs the party has neglected for two terms 
to apply to any court for his enlargement) award a habeas 
corpus for ſuch priſoner, returnable immediately before him- 
ſelf or any other of the judges; and upon the return made 
ſhall diſcharge the party, if bailable, upon giving ſecurity to 
appear and anſwer to the accuſation in the proper court of 
judicature. 4. That officers and keepers neglecting to make 
due returns, or not delivering to the priſoner or his agent 
within ſix hours after demand a copy of the warrant of com- 
mitment, or ſhifting the cuſtody of a prifoner from one to 


another, without ſufficient reaſon or authority (ſpecified in 


the act) ſhall for the firſt offence forfeit 100/. and for the ſe- 
cond offence 200). to the party grieved, and be diſabled to 
Hold his office. 5. That no perſon, once delivered by habeas 
corpus, "ſhall be recommitted for the ſame offence on penalty 


of 5007. 6. That every perſon committed for treaſon or fe- 


tony ſhall, if he requires it the firſt week of the next term 
or the firſt day of the next ſeſſion of oyer and terminer, be in- 


died in that term or ſeſſion, or elſe admittted to bail; unleſs 


the king's witneſſes cannot be produced at that time: and if ac- 
quitted, or if not indicted and tried in the ſecond term or ſeſ- 


ſion, he ſhall be diſcharged from his impriſonment for ſuch 


imputed offence: but that no perſon, after the aſſiſes ſhall be 


v) Theſe two clauſes ſeem to be tranſpoſed, and ſhould properly be placed aſ- 
ter the following proviſiogs. 


opened 


E I 


2 W W 
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opened for the county in which he is detained; fhall be remov- 
ed by habeas corpus, till after the affifes are ended; but ſhall 
be left to the juſtice of the judges of affife. 7, That any 
ſuch priſoner may move for and obtain his habeas corpus, as 
well out of the chancery or exchequer, as out of the king's 
bench or common pleas ; and the lord chancellor or judges 
denying. the ſame, on fight of the warrant or oath that the 
ſame is. refuſed, forfeit ſeverally to the party grieved the ſum 
of 500ʃ. 8. That this writ of habeas corpus ſhall run into the 
counties palatine, cinque ports, and other privileged places, 
and the iflands of Jerſey and Guernſey. 9. That no inhabit- 
ant of England (except perſons contracting, or convicts pray- 
ing, to be tranſported; or having committed ſome capital of- 
fence in the place to which they are ſent) ſhall be ſent priſoner 
to Scotland, Fretand; Jerſey, Guernſey, or any places beyond 
the ſeas, within or without the king's dominions: on pain 
that the party committing, his adviſors, aiders, and aſſiſtants 
ſhall forfeit to the party grieved a ſum not leſs than gool. to 
be recovered with treble coſts; ſhall be diſabled to bear any 
office of truſt or profit; ſhall incur the penalties 1 
ire; and ſhall be incapable of the king's pardon, 


- Tarts is the ſubſtance of that great and important ſtatute : 
which extends (we may obſerve) only to the caſe of commit- 
ments for ſuch criminal charge, as can produce no inconve- 
nience to public juſtice by a temporary enlargement of the 
priſoner: all other cafes of unjuſt impriſonment being left to 
the habeas cur pus at common law. But even upon writs at 
the common law it is now expected by the court, agreeable to 
antient precedents (s) and the ſpirit of the act of parliament, 
that the writ ſhould be immediately obeyed, without waiting 
for any alias or pluries . otherwife an attachment will iſſue. 
By which admirable regulations, judicial as well as parlia- 
mentary, the remedy is now complete for removing the injury 


of unjuſt and illegal confinement. A remedy the more 


neceſſary, becauſe the oppreſſion does not always ariſe from the 
i- nature, but ſometimes from the mere inattention, of govern- 


(e) Burr. 856. 


ment. 
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ment. For it frequently happens in foreign, courtries, (and has : 
happened i in England during temporary ſuſpenſions (t) of the 
ſlatute) that perſons apprehended upon ſuſpicion have ſuffered 
a long impriſoument, merely becauſe they were forgotten. | 


Tur ſatisfactory remedy for this injury of falſe impriſon- 
ment, is by an action of treſpaſs, vi et armir, uſually called 
an action of falſe impriſonment; which is generally, and al- 
moſt unavoidably, accompanied with a charge of aſſault and 


battery alſo :' and therein the party ſhall recover damages for 


the injury he has received; and alſo the defendant is, as for 
all other injuries committed with force, or vi et armis, liable 
to pay a fine to the king for the violation of the 1 pence. 


III. Wrrn regard to the third abſolute right of individuals, 
or that of private property, though the enjoyment of it, when; 
acquired, is ſtrictly a perſonal right ; yet as its nature and ori- 
ginal, and the means of its acquiſition or loſs, fell more di- 
rectly under our ſecond general diviſion, of the rights of things; 
and as, of -courſe, the wrongs that affect theſe rights muſt be 
referred to the correſponding: diviſion: in the preſent book of 
our commentaries; I conceive it will be more commodious 
and ealy to conſider together, rather than in a ſeparate view, 
the injuries that may be offered to the enjoyment, as well as to 
the rights, of property. And therefore I ſhall here conclude 
the head of injuries affecting the e rights of individuals. 


WI are next to contemplate thoſe which affect * adds 
rights; or ſuch as are incident to perſons conſidered as mem- 
bers of ſaciety, and connected to each other by various ties and 
relations: and, in particular, ſuch injuries as may be done to 
perſons under the four following relations; huſband and wife, 
pn and child, guardian and ward, . and ſervant. 


(t) See Vol. I. pag. 136, 
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I. Ixjuxixs that may be offered to a perſon, conſidered as 
a huſband, are principally three: abdustion, or taking away a 
man's wife ; adultery, or criminal converſation with her ; and 
beating or otherwiſe abuſing her. 1. As to the firſt ſort, ab- 
ductian ar taking her away, this may either be by fraud and 
perſuaſion, or open violence: though the law in both caſes 
ſuppoſes force and conſtraint, the wife having no power to 
conſent ; and therefore gives a remedy by writ of raviſpment, 
or action of treſpaſs vi et armis, de uxore rapta et abdufla (u). 
This action lay at the common law; and thereby the huſband 
ſhall recover, not the poſſeſſion (w) of his wife, but damages 
for taking her away: and by ſtatute Weſtm. 1. 3 Edw. I. c. 13. 
the offender ſhall alſo be impriſoned two years, and be fined 
at the pleaſure of the king. Both the king and. the huſband 
may therefore have this action (x): and the huſband is also 
intitled to recover damages in an action on the caſe againſt. 
ſuch as perſuade and intice the wife to live ſeparate from him 
without any ſufficient cauſe (y). The old law was fo ſtrict in 
this point, that, if one's wife miſſed her way upon the road, 
it was not lawful for another man to take her into his houſe, 
unleſs ſhe was benighted and in danger of being loſt or drown- 
ed (2): but a ſtranger might carry her behind him on horſe- 
back to market, to a juſtice of the peace for a warrant againſt 
Her huſband, or to the ſpiritual court to ſue for a divorce (a). 
2. Adultery, or criminal converfation with a man's wife, though 
It is, as a public crime, left by our laws to the coercion of the 
ſpiritual courts; yet, conſidered as a civil injury, (and ſurely 
there can be no greater) the law gives a ſatisfaction to the 
huſband for it by an action of treſpaſs vi ef. armis a- 
gainſt the adulterer, wherein the damages recovered 
are uſually very large and exemplary. But theſe are 
properly increaſed or diminiſhed by circumſtances (b) ; as 
the rank and fortune of the plaintiff and defendant ; the rela- 


(u) F. N. B. 8g. (2) Bro. Abr. t. treſpaſs. 213. 
(w) 2 Inſt. 434. (a) 15id. 207. 440. | 
(x) Lid. (b) Law of nyt Prius. 26. 


(y) Law of , privs. 74. 
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tion or connection between them; the ſeduction or otherwiſe 
of the wife, founded on her previous behaviour and charac- 
ter; and the huſband's obligation by ſettlement or otherwiſe 
to oronide for thoſe children, which he cannot but ſuſpe& to 
be ſpurious. 3. The third injury is that of beating a man's 
wife or otherwiſe ill uſing her; for which, if it be a common 
aſſault, battery, or impriſonment, the law gives the uſual 
remedy to recover damages, by action of treſpaſs vi et armis, 
which mult be brought in the names of the huſband and 
wife jointly : but if the beating/ or other maltreatment be 
very enormous, ſo that thereby the huſband is deprived for 
any time of the company and aſſiſtance of his wife, the law 
then gives him a ſeparate remedy by an action upon the caſe | 
for this ill-uſage, per quod conſortium amiſit, in which he ſhall 
recover a ——— m damages (c). 


II. Inzuriss that may be offered to a perſon conſidered in 
the relation of a parent were likewiſe of two kinds; 1. Ab- 


duction, or taking his children away; aud 2. Marrying his ſon 


and heir without the father's conſent, whereby during the 
continuance of the military tenures he loſt the value of his 
marriage, But this laſt injury is now ceafed, together with 
the right upon which it was grounded : for, the father being 
no longer intitled to the value of the marriage, the marry- 
ing his heir does him no ſort of injury, for which a civil action 
will lie. As to the other, of abduction or taking away the 
children from the father, that is alſo a matter of doubt whe- 
ther it be a civil injury, or no; for, before the abolition of 
the tenure in chivalry, it was equally a doubt whether an ac- 
tion, would lie for taking and carrying away any other child be- 
ſides the heir: ſome holding that it would not, upon the ſuppo- 
ſition that the only ground or cauſe of action was loſing the 
value of the heir's marriage; and others holding that an ac- 
tion would lie for taking away any of the children, for that the 
parent hath an intereſt in them all, to provide for their educa- 
tion (d ). If therefore before the abolition of theſe tenures it was 
an injury to the father to take away the reſt of his children, as 


ſe) Cro, Jac. 301 338. (d) Cro. Eliz. 770. 


well 
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well as his heir, (as I am inclined to think it was) it ſtill re- 
mains an injury, and is remediable by a writ of raviſhment, or, 
action of treſpaſs vi et ermis, de filio, vel filia, rapto vel ab- 
ducto (e); in the ſame manner as the huſband may have it, 
on account of the abduction of his wife. 


III. Or a ſimilar nature to the laſt is the relation of guardian 
and ward; and the like actions mutatis mutandis, as are given 
to fathers, the guardian alſo has for recovery of damages, 
when his ward is ſtolen or raviſhed away from him (f). And 
though guardianſhip in chiva]sy is now totally aboliſhed, which 
was the only beneficial kind of guardianſhip to the guardian, 
yet the guardian in ſocage was always (g) and is till intitled to 
an action of raviſhment, if his ward or pupil be taken from 
him : but then he muſt account to his pupil for the damages 
which he ſo recovers (h). And, as guardian in ſocage was alſo 
intitled at common law to a writ of right of ward, de cuſtodia 
terrae et haeredis, in order to recover the poſſeſſion and cuſtody 
of the infant (i), ſo I apprehend that he is ſtill intitled to ſue 
out this antiquated writ, But a more ſpeedy and ſummary 
method of redreſſing all complaints relative to wards and guar- 
dians hath of late obtained, by an application to the court of 
chancery ; which is the r guardian, and has the ſuper- 
intendent juriſdiction, of all the infants in the kingdom. And 
it is expreſsly provided by ſtatute 12 Car. II. c. 24. that teſta- 
mentary guardians may Maintain an action of raviſhment or 
treſpaſs, for recovery of any of their wards, and alſo for da- 
mages to be applied to the uſe and benefit of the infants (C). 


IV. To the relation between maſter and ſervant, and the rights 
accruing therefrom, there are two ſpecies of injuries incident. 
The one is, retaining a man's hired ſervant before his time is ex- 
pired; the other, beating or confining him in ſuch a manner 


(e) F. N. B. go. (b) Hale on F. N. B. 
(t) Lid. 13g. (i) 7. N. B. 1% os 
(s) Lid. (k) 2 P. Wms. 108. 
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that he is not able to n his work. As to the rſt ; the 
retaining another perſon's ſervant during the time he has 


agreed to ſerve his preſent maſter ; this, as it is an ungentle- 


manlike, ſo it is alſo an illegal act. For evety maſter has by 
his contract purchaſed for a valuable conſideration the ſervice 
of his domeſtics for a limited time : the inveigling or hiring 
his ſervant, which induces a breach of this contract, is there- 
fore an injury to the maſter; and for that injury the law has 
given him a remedy by a ſpecial action on the caſe : and he 
may alſo have an action againſt the ſervant for the non per- 


formance of his agreement (1). © But, if the new maſter were 


not apprized of the former contra, no action lies againſt 


Bim (m), unleſs he refuſe to reſtore the ſervant upon demand. 


The other point of injury, is that of beating, confining, or 
diſabling a man's ſervant, which depends upon the ſame prin- 
ciple as the laſt; viz. the property which the maſter has by 
his contract acquired in the labour of the ſervant. In this 
caſe, beſides the remedy of an action of battery or impriſon- 


ment, which the ſervant himſelf as an individual may have 


againſt the aggreſſor, the maſter alſo, as a recompence for his 

immediate loſs, may maintain an action of treſpaſs vi et armzs ; 
in which he muſt allege and prove the ſpecial damage he has 
ſuſtained by the beating of his ſervant, per quod ſervitium 


amiſit (n): and then the jury will make him a proportionable 


pecuniary ſatisfaction. A ſimilar practice to which, we find 
alſo to have obtained among the Athenians ; where maſters 
were intitled to an action againſt ſuch as beat or ill treated their 
ſervants (o). 


Wr may obſerve that, in theſe relative injuries, notice is only 
taken of the wrong done to the ſuperior of the parties related, 
by the breach and diſſolution of either the relation itſelf, or at 
leaſt the advantages accruing therefrom ; while the loſs of the 
inferior by ſuch injuries is totally unregarded, One reaſon for 
which may be this: that the inferior hath no kind of property 
in the company, care, or aſliſtance of the ſuperior, as the ſupe- 


(1) F. B. 167, (n) 9 Rep. 113. 10 Rep. 130. 
m) Bid Winch, 81. (o) Pott. Antiqu. b. 1. c. 26. 
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rior is held to have in thoſe of the inferior ; and therefore the 
inferior can ſuffer no loſs or injury. The wife cannot recover 
damages for beating her huſband, for ſhe hath no ſeparate in- 


tereſt in any thing during her coverture. The child hath no 


property in his father or guardian ; as they have in him, for the 
ſake of giving him education and nurture. Yet the wife or the 
child, if the huſband or parent be flain, have a peculiar ſpe- 
cies of criminal proſecution allowed them, in the nature of a 
civil ſatisfaction; which is called an appeal, and which will 


be conſidered, in the next book. And fo the ſervant,” whoſe 


maſter is diſabled, does not thereby loſe his maintenance or 
wages. He had no property in his maſter; and, if he receives 
his part of the ſtipulated contract, he ſuffers no injury, and is 
therefore intitled to no action, for any battery or impriſonment 


which ſuch maſter may happen to endure. TT 


* 
1 


CH AP- 


3 FFI Boox II]. 


0 p " INJURIES _ ; PERSONAL. PROPERTY. 
70 e 82 2500 0 


. 1 *« rr $<+ - 
- 


my 


TN the hd ter we conſidered PORTER or inju- 

ries that affected the rights of perſons, either conſidered as 
individuals, or as related to each other; and are at preſent to 
enter upon the diſcuſſion of ſuch injuries as affect the rights 
of property, together with the remedies which the law has gi- 
ven to repair or redreſs them. 


Axp here again we muſt follow our former diviſion (a) of 
property into perſonal and real: perſonal, which conſiſts in 
goods, money, and all other moveable chattels, and things 
thereunto incident; a property, which may attend a man's 
perſon wherever he goes, and from thence receives its denomi- 
nation : and real property, which conſiſts of ſuch things as 
are permanent, fixed, ard immoveable; as lands, tenements, 
and hereditaments of all kinds, which are not annexed to the 
perſon, nor can be moved from the place in which they ſubſiſt. 


FirsT then we are to conſider the injuries that may be of- 
fered to the rights of perſonal property ; and, of theſe, firſt 
the rights of perſonal property in poſſeſſion, and then thoſe 
that are in adlion only (b). 


(a) See book II. ch. 2. | (b) Bid. ch. 26. 


I. Tur 


11 


” * 
- Fs. 
. 


Ch. 9. WON. 0 s. 145 


I. Tux rights of perſonal property in poſſeſſion are liable to 
two ſpecies of injuries: the amotion or deprivation of that poſ- 


| ſeſſion; and the abuſe or damage of the chattels, while the 


poſſeſſion continues in the legal owner. The former, or de- 
privation of poſſeſſion, is allo diviſible into two branches; the 
unjuſt and unlawful zaking them away; and the unjuſt detain- 
ing them, though the original taking might be lawful. 


r. AND firſt of an unlawful taking. The right of property 
in all external things being ſolely acquired by occupancy, as has. 


been formerly ſtated, and preſerved and transferred by grants, 


deeds, and wills, which are a continuation of that occupancy ; 
it follows as a neceſſary conſequence, that when I once have 
gained a rightful poſſeſſion of any goods or chattels, either by 
a juſt occupancy or by a legal transfer, whoever either by fraud 


or force diſpoſſeſſes me of them is guilty of a tranſgreſſion 


againſt the law of ſociety, which is a kind of ſecondary.law of 


nature. For there muſt be an end of all ſocial commerce be- 


tween man and man, unleſs private poſſeſſions be ſecured from 
unjuſt invaſions : and, if an acquiſition of goods by either 
force or fraud were allowed to be a ſufficient title, all property 
would ſoon be confined to the moſt ſtrong, or the moſt cun- 
ning; and the weak and ſimple-minded part of mankind 
(which is by far the moſt numerous diviſion) could never be 


ſecure of their poſſeſſions. 


Tar. wrongful taking of goods being thus moſt clearly an 
injury, the next conſideration is, what remedy the law of Eng- 
land has given for it. And this is, in the firſt place, the reſtitu- 
tion of the goods themſelves ſo wrongfully taken, with damages 
for the loſs ſuſtained by ſuch unjuſt invaſion ; which is effected 
by action of replevin: an inſtitution, which the mirror (c) aſcribes 
to Glanvil, chief juſtice to king Henry the ſecond. This obtaits 
only in one inftance of an unlawful taking, that of a wrong- 


' (e) e. 2. J. C. 
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ful diſtreſs; and this and the action of detinue (of which I 
ſhall preſently ſay more) are almoſt the only actions, in which 
the actual ſpecific poſſeſſion of the identical perſonal chattel 
is reſtored to the proper owner. For things perſonal are look- 
ed upon by the law as of a nature ſo tranſitory and periſhable, 
that it is for the moſt part impoſſible either to aſcertain their 


identity, or to reſtore them in the fame condition as when 


they came to the hands of the wrongful poſſeſſor. And, fince 
it is a maxim that “ Jex neminem cogit ad vana, ſeu impoſſi- 
11 Zilia,” it therefore contents. itſelf in general with reſtoting, 


not the thing itſelf, but a pecuniary equivalent to the party 
Injured ; by giving him a ſatisfaction in damages. But in the 


Caſe of a diſtreſs, the goods are from the firſt taking in the 


cuſtody of the law, and not merely i in that of the diſtreinor ; 


and therefore they may not only be identified, but alſo reſtored 
to the firſt, poſſeſſor, without any material change in their 
condition. And, being thus in the cuſtody of the law, the 


taking them back by force is looked upon as an atrocious in- 


jury, and denominated a reſcous, for which the diſtreinor has 
# remedy in damages, either by writ of re/cous (d), in caſe 
they were going to the pound, or by writ de parco frafto, or 
Pound breach (e), in caſe they were actually impounded. He 
may alſo at his option bring an action on the cafe for this in- 
jury: and ſhall therein, if the diſtreſs were taken for tent, 


recover treble damages (f). The term, reſcous, is likewiſe 


applied to the forcible delivery of a defendant, when arreſted, 


from the officer who is carrying him to priſon. In which cir- 
cumſtances the plaintiff has a ſimilar remedy by action on the 
caſe, or of reſcous (g): or, if the ſheriff makes a return of 
ſuch reſcous to the court out of which the proceſs iſſued, the 


reſcuer will be puniſhed by attachment (h). 


d) F. N. B. 101. | (s) 6 Mod. 211. 
e) Ibid. 100. (a) Cro. Jac, 419. Salk, $86, 
) Stat. 3 W. & M. Seſſ. 1. c. 5 : 


AS. 
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Ax action of replevin, the regular way of conteſting the 
validity of the tranſaction, is founded, I ſaid, upon a diſtreſs 
taken wrongfully and without ſufficient cauſe: being a re- de- 
livery of the pledge (i); or thing taken in diſtreſs, to the owner; 
upon his giving ſecurity to try the right of the diſtreſs, and to 
reſtore it if the right be adjudged againſt him (k). And for- 
merly, when the party diſtteined upon intended to diſpute ' 
the right of the diſtreſs, he had no other proceſs by the old 
common law than by a writ of replevin, replegiari facias (); 
which iſſued out of thancery, commanding the ſheriff to de- 
liver the diſtreſs to the owner, and afterwards to do juſtice in 
reſpect of the matter in diſpute in his own county- court. But 
this being a tedious method of proceeding, the beaſts or other 
goods were long detained from the owner, to his great loſs 
and damage (m). For which reaſon the ſtatute of Marl- 
bridge (n) directs, that (without ſuing a writ out of the chan- 
cery) the ſheriff, immediately upon complaint to him made, 
ſhall proceed to replevy the goods. And, for the greater eaſe 
of the parties, it is farther provided by ſtatute 1 P. & M. c. 
12. that the ſheriff ſhall make at leaſt four deputies in each 
county; for the ſole purpoſe of making replevins. Upon 
application therefore, either to the ſheriff, or one of his ſaid 
deputies, ſecurity is to be given, in purſuance of the ſtatute 
of Weſtm. 2. 13 Edw. I. c. 2. 1. That the party replevying 
will purſue his action againſt the diſtreinor, for which purpoſe 
he puts in plegiot de proſequends, or pledges to proſecute; and, 
2. That if the right be determined againſt him, he will re- 
turn the diſtreſs again; for which purpoſe he is alſo bound to 
find plegios de retorno habendo. Beſides theſe pledges, which 
are merely diſcretionary in the ſheriff, the ſtatute 11 Geo. 
II. c. 19. requires that the officer, granting a replevin on a 
diſtreſs for rent, ſhall take a bond with two ſurcties in a 
ſum of double the value of the goods diſtreined; which bond 
ſhall be affigned to the avowant or perion making cogni- 


. 
(i) See pag. 13. | (m) 2 Inſt. 139. 
(x) Co. Litt. 1.45. (u) 52 Hen. III. c 21, 


(1) Fr. N. B- 68. 
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Zance, on requeſt made to the ſheriff; and, if forfeited, may 
be ſued in the name of the aſſignee. And certainly, as the 
end of all diſtreſſes is only to compel the party diſtreined upon 
to fatisfy the debt or duty owing from him, this end is as well 
anſwered by ſuch ſufficient. ſureties as by retaining the very 
diſtreſs, which might frequently occaſion great inconvenience 
to the owner; and that the law never wantonly inflits, The 
ſheriff, on receiving ſuch fecurity, is immediately, by his of- 
ficers, to cauſe the chattels taken in diftreſs to be reſtored 
into the poſſeſſion of the party diſtreined upon; unleſs the 
diſtreinor claims a property in the goods ſo taken. For it, 
by this method of diſtreſs, the diſtreinor happens to come 
again into poſſeſſion of his own property in goods which 
before he had loſt, the law allows him ts keep them, without 
any reference to the manner by which he thus has regained 
poſſeſſion ; being a kind of perſonal remitter (o). If therefore 
the diſtreinor claims any ſuch property, the party replevying 
muſt ſue out a writ de proprietate probanda, in which the ſhe- 
riff is to try, by an inqueſt, in whom the property previous 
to the diſtreſs ſubſiſted (p). And if it be found to be in the 
diſtreinor, the ſheriff can proceed no farther ; but muſt re- 
turn the claim of property to the court of king's bench or 
common pleas, to be there farther proſecuted, if thought ad- 
viſable, and there finally determined (q). 


Bur if no claim of property be put in, or if (upon trial) 
the ſheriff's inqueſt determines it againſt the diſtreinor; then 
the ſheriff 1s to replevy the goods (making uſe of even 
force, if the diſtreinor makes reſiſtance) (r) in caſe the 
goods be found within his county. But if the diſtreſs 
be carried out of the county, or concealed, then the 
ſheriff may return that the goods, or beaſts, are cloigned, 
elongata, carried to a diſtance, to places to him unknown: 
and thereupon the party replevying ſhall have a writ of cap;as 
in witbernam, or in vetito namis; a term which ſignifies a 


(o) See pag. 19. (q) Co. Litt. 145. Finch, L. 2 
(p) Finch. L. 316. | (r) 2 laſt. 193. 


ſecond 
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ſecond or reciprocal diſtreſs (s), in lieu of the firſt which was 


eloigned. It is therefore a command to the ſheriff to take 


other goods, of the diſtreinor, in lieu of the diſtreſs former- 
ly taken, and eloigned, . or withheld from the owner (t). So 
that here is now diſtreſs againſt diſtreſs; one being taken to 
anſwer the other, by way of repriſal (u), and as a puniſh- 
ment for the illegal behaviour of the original diſtreinor. 
For which reaſon goods taken in withernam cannot be replevi- 
ed, till the original diſtreſs is forthcoming (w), 


Bur, in common caſes, the goods are delivered back to 
the party replevying, who is then bound to bring his action 
of replevin; which may be proſecuted in the county court, 
be the diſtreſs of what value it may (x), But either party 
may remove it to the ſuperior courts ; the plaintiff at plea- 
ſure, the defendant upon reaſonable ks (y): and alſo if in 
the courſe of proceeding any right of freehold comes in 
queſtion, the ſheriff can proceed no farther (z) ; ſo that it is 
uſual to carry it up in the firſt inſtance to the courts of Weſt- 
minſter-hall, Upon this action brought, the diſtreinor, who 
is now the defendant, makes avowry z, that is, avows. taking 
the diſtreſs in his own right, or the right of his wife (a); 
and fets forth the reaſon of it, as for rent arrere, damage 
done, or other cauſe; or elle, if he juſtifies in another's 
right, as his bailiff or ſervant, he is ſaid to make cognizance z 
that is, he ackuowledges the taking, but inſiſts that ſuch taking 
was legal, as he ated by the command of one who had a right 


(-) Smith's commonw. b. 3. c. 10. challenge to diſpute with any perſon in 
Int. 141. any ſcience; in omni ſcibile, et de 
(t) F. N. B. 6g. 73. quelibet ente, Upon which Mr. More 
(u) In the old northern languages tent him this queſtion, © utrum ave- 
the word ewithernam is uled as equiva- ria carucae, capta in vetito namie, 
lent to repriſals. (Stiernhook, de jure * fiat irreplegibiha;” whether beats 
Szeen. J. 1. c. 10.) of the plough, taken in withernam, 
(w) Raym. 475. The ſubſtance of are incapable of being replevied. 
this rule compoted the terms of that (Hoddeſd. c. f.) 
famous queſtion, with which fir Tho- (x) 2 Inſt. 139. 
mas More (when a ſtudent on his tra- (y) F. N. B. 69, 70. 
vels) is faid to have puzzled a pragma- (z) Finch. L. 317. 
tical profeffor in the univerſity of Bru= (a) 2 Saund. 196. 
gs in Flanders; who gave a univerſal | 
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tö diſtrein: and on the truth and legal merits of this avowry 
or cognizance the cauſe is determined. 17 it be determined 
for the plaintiff; viz. that the diſtreſs was wrongfully taken; 

he has already got his goods back into his own poſſeſſion, 
and ſhall keep them, and moreover recover damages (b). 

But if the defendant prevails and obtains judgment that the 
diſtreſs was legal, then he'ſhall have a writ de retarno haben- 
do, whereby the goods or chattels (which were diſtreined and 
then replevied) are returned again into his cuſfody ; to be 
ſold, or other wiſe diſpoſed of, as if no replevin had been 
made. Or, in caſe of rent-arrere, he may have a writ to 
enquire into the value of the diſtreſs by a jury, and ſhall re- 
cover the amount of it in damages, if leſs than the arrear 
of rent ; or, if more, then ſo much as ſhal be equal to 
ſuch arrear: and, if thediſtreſs be inſufficient, he may take 
a farther diſtreſs or diſtreſſes (c): but otherwiſe, if, pending 
a replevin for a former diſtreſs, a man diſtreins again for the 
ſame rent or ſervice, then the party 15 not driven to his ac- 
tion of replevin, but ſhall have a writ of recaption (d), and 
recover damages | for the defendant's contempt of the proceſs 


of the law. 


Ix like manner, other remedies for other unlawful takings 
of a mars goods conſiſt only in recovering a ſatis faction in 
damages. As if a man take the goods of another out of his 
actual or virtual poſſeſſion, without having a lawful title 
ſo to do, it is an injury; which, though it doth not amount 
to felony unleſs it be done anime furandi, is nevertheleſs a 
tranſgreſſion, for which an action of treſpaſs vi et ar mis will 
lie; wherein the plaintiff ſhall not recover the thing itſelf, 
but only damages for the loſs of it. Or, if committed with- 
out force, the party may, at his cholee, have another re- 
medy in damages by action of trover and conve fi ian, of which 


I ſhall FOO ſay more. 


2. DEPRIVATTON of poſſeſſion may alſo be by an ynjuſt de- 
zainer of another's goods, though the original zating was lawful, 
(b F. N B., 69. (%) F. N. B. 51. 


(e) Stat. 19. Car. II. e. 7. 
| As 
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As if I diftrein another's cattle damage - feaſant, and he ten- 
ders me ſufficient amends; now, though the original taking 
was lawful, my ſubſequent detainment of them after tender 
of amends is wrongful, and he ſhall have an action of reple- 
vin againſt me to recover them (e): in which he ſhall reco- 
ver damages only for the detention and not for the caption, be- 
cauſe the original taking was lawful. Or, if I lend a man a 
horſe, and he afterwards refuſes to reſtore it, this injury con- 
ſiſts in the detaining, and not in the original taking, and the 
regular method for me to recover poſſeſſion is by action of de- 
tinue (f). In this action, of detinue, it is neceſſary to aſcer- 
tain the thing detained, in ſuch manner as that it may be ſpe- 
cifically known and recovered, Therefore it cannot be 
brought for money corn, or the like: for that cannot be 
known from other money or corn; unlefs it be in a bag or 
a ſack, for then it may be diſtinguiſhably marked. In order 
therefore to ground an action of detinue, which is only for 
the detaining, theſe points are neceſſary (g): 1. That the 
defendant came lawfully by the goods, as either by delivery 
to him, or finding them; 2. That the plaintiff have a pro- 
perty; 3. That the goods themſelves be of ſome value; and 
4. That they be aſcertained in point of identity. But there 
is one diſadvantage which attends this action; viz. that the 
defendant is herein permitted to wage his law, that is, to ex- 
culpate himfelf by oath (h), and thereby defeat the plaintiff 
of his remedy: which privilege is grounded on the confi- 
dence originally repoſed in the bailee by the bailor, in the bor- 
rower by the lender, and the like; from/ whence aroſe a 
ftrong preſumptive evidence, that in the plaintiff's own opi- 
nion the defendant was worthy of credit. But for this rea- 
ſon the action itſelf is of late much diſuſed, and has given 


place to the action of rover. 


Tuis action, of trover and converſion, was in its original an 
action of treſpaſs upon the caſe, for recovery of damages againſt 
tuch perſon as had faund another's goods, and refuſed to deliver 


(e) F. N. B. 69, (g) Co. Litr, 286, 
(i) Bid. 138. (h) Lid. 295. 
K 4 them 
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them on demand, but converted them to his own uſe ; from 
which finding and converting it is called an action of trover 
and conver ſion. The freedom of this action from. wager of 
law, and the leſs. degree of certainty requiſite in deſcribing 
the goods (i), gave it ſo conſiderable an advantage over the 
action of detinue, that by a fiction of law actions of trover 
were at length permitted to be brought againſt any man, who 
had in his poſſeſſion by any means whatfoever the perſonal 
goods of another, and ſold them or uſed them without the 
conſent of the owner, or refuſed to deliver them when de- 
manded. The injury lies in the converſion: for any man may 
take the goods of another into poſſeſſion, if he finds them; 


but no finder is allowed to acquire a property therein, unleſs 


the owner be for ever unknown (Kk): and therefore he muſt 


not convert them to his own uſe, which the law preſumes 


him to do, if he refuſes to reſtore them to the owner; for 
which reaſon ſuch refuſal alone is, prima facie, ſufficient evi- 
dence of a converſion (). The fact of the finding, or trover, 
is therefore now totally immaterial: for the plaintiff needs 
only to ſuggeſt (as words of form) that he loft ſuch goods, 
and that the defendant found them; and, if he proves that 


the goods are bis property, and that the defendant had them 


in his poſſeſſion, it is ſufficient. But a converſion muſt be ful- 
ly proved: and then in this action the plaintiff ſhall recover 
damages, equal to the value of the thing converted, but not 
the thing itſelf ; which nothing will recover but an action of 
detinue or replevin. 


As to the damages that may be offered to things perſonal, 
while in the poſſeſſion of the owner, as hunting a man's deer, 
ſhocting his dogs, poiſoning his cattle, orin any wiſe taking ſrom 
the value of any of his chattels, or making them in a worſe 
condition than before, theſe are injuries too obvious to need ex- 
plication. I have only therefore to mention the remedies given 

by the law to redreſs them, which are in two ſhapes : by action 
of treſpaſs vi et armis, where the act is in itſelf immediately in- 


() Salk. 654. (1) 19 Rep. 88. 
(K) See book I. ch. 8 book, II. ch. 1. & 26. 
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jurious to another's. property, and therefore neceſſarily accom- 
Danſed: with ſome degree of force; and by ſpectal action 
on the caſe, where the a& is in itſelf indifferent, and the inju- 

ry only confequentiel, and therefore ariſing without any breach 


* peace. In both of which ſuits the plaintiff ſhall reco- 


ver damages, in proportion to the injury which he proves that 
his property has fuſtained. And it is not material whether 


the damages be done by the defendant- himſelf, or his ſervants 


by his direction; for the action will lie againſt the maſter as 
well as the ſervant (m). And, if a man keeps a dog or other 
brute animal, uſed to do miſchief, as by worrying ſheep, or 
the like, the owner muſt anſwer for the conſequences, if he 
knows of ſuch evil habit (n). 


Wil HiTHzRTo of injuries affecting the right of things per- 
ſonal, in paſſeſſion. We are next to conſider thoſe which re- 
gard things in aden only; or ſuch rights as are founded on, 
and ariſe from contrafs; the nature of ſeveral diviſions of 
which were explained in the preceding volume (o). The 
violation, or non-performanee, of theſe contracts might be 
extended into as great a variety of wrongs, as the rights 
which we then conſidered * but I ſhall now endeavour to re- 
duce them into a narrow compaſs, by here making only a 
twofold diviſion of contracts; wiz. contracts expreſs, and 


implied; and conſidering the injuries that ariſe from the vio- 
lation of each, and their reſpective remedies. 


: Exergss contracts include three diſtin ſpecies, debt, co- 
venaats, and promiſes. 


1. Tar legal acceptation of debt is, a fum of money due by 
certain and expreſs agreement. As, by a bond for a determinate 


fam; a bill or note; a ſpecial bargain z or a rent reſerved on a 


leaſe ; where the quantity is fixed and unalterable, and does not 
depend upon any after calculation to ſettle it. The non-payment 


(m) Noy's Max. c. 44. (o) See book II. ch. 30. 
n) Cro. Car. 254. 487. 
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af . theſe is an injury, for which the proper remedy-is by acti- 
on of debt (p), to compel the performance of the contract 

and recover the ſpecifical ſum due (q). This is the ſhorteſt 
and ſureſt remedy; particularly where the debt ariſes upon 

a ſpecialty, that is, upon a deed or iuſtrument under ſeat. 
So alſo, if I verbally agree to pay a man a certain price for a 

certain parcel of goods, and fail in the performance, an action 

of debt lies againſt me; for this is alſo a determinate contract: 

but if 1 agree for no ſettled price, I am not liable to an action 

of debt, but a ſpegial action on the caſe according to the 
nature of my coniract. And indeed actions of debt are now 

ſeldom brought but upon ſpecial contracts under ſeal: where- 

in the ſum due is clearly and preciſely expreſſed: for in caſe 
of ſuch an action upon a ſimple contract, the plaintiff la- 
bours under two difficulties Firſt, the defendant has here 
the ſame advantage as in an action of detinue, that of wa- 
ging his law, or purging himſelf of the debt by oath, if he 
thinks proper (r). Secondly, in an action of debt the plain- 
tiff muſt recover the whole debt he claims, or nething at all. 
For the debt is one ſingle cauſe of action, fixed and deter- 
mined; and which therefore, if the proof varies from the 
claim, cannot be looked upon as the ſame contract whereof 
the performance is ſued for. If therefore I bring an action of 
debt for 307, Tam not at liberty to prove a debt of 207. and 
recover a verdict thereon (s); any more than if I bring an ac- 
tion of detinue for a horſe, I can thereby recover an ox. Forl 
fail in the proof of that contract, which my action or com- 
plaint has alleged to be ſpecific, expreſs, and determinate. 

But in an action on the caſe, or what is called an indebitatus 
aſſumpſit, which is not brought to compel a ſpecific peform- 
ance of the contract, but to recover damages for its non-per- 
formance, the implied aſſumpſit, and conſequently the damages 
{or the breach of it, are in their nature indeterminate; and will 
therefore adapt and proportion themſelves to the truth of the 
cafe which hall be proved, without being confined to the pre- 
cite demand ſtated inthe declaration. For if ary debt be proyed, 


(p) F. N. B. 819. 
(%] See appendix, No. III. Ct. 605 


how- 
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however leſs than the ſum demanded, the law will raiſe a pro- 
miſe pro tanto, and the damages will of courſe be proportioned 
to the actual debt. So that I may declare that the defendant, 
being indebted to me in 3ol, undertook or promiſed to pay it, 
but failed; and lay my damages ariſing from ſuch failure at 
what ſum I pleaſe; and the jury will, according to the nature 
of my proof, allow me either the whole 1 in'damages,' or = 
inferior ſum. | 


"os form of the writ of debt is Na e. in he debet and 
detinet, and ſometimes. in the detinet only: that is, the writ 
ſtates, either that the d-fendant owe: and unjuſtly detajns the debt 
or thing in queſtion, or only that he unjuſtly detains it. It is 
brought in the debet as well as detinet, when ſued by one of the 
original contracting parties who perſonally gave the credit, 
againſt the other who perſonally incurred the debt, as by the 
obligee againſt the obligor, the landlord againſt the tenant, c. 
But, if it be brought by or againſt an executor for a duty due 
to or from the teſtator, this, not being his own debt, ſhall be 
ſued for in the detinet only (t). So allo if the action be for 
goods, for corn, or an horſe, the writ ſhall be in the detinet 
only; for nothing but a ſum of money, for which I have per- 
ſonally contracted, is properly conſidered as my debt. And 
indeed a writ of debt in the detinet only, is neither more nor 
leſs than a mere writ of d-tinue : it might therefore perhaps be 
more eaſy (itiſtead of diſtinguiſhing between the debet and de- 
tinet, and the detinet only, in an action of debt) to ſay at 
once that in the one caſe an action of debt may be had, in the 


other an action of detiuue. 


A covenant alſo, contained in a deed, to do a direct 
= or to omit one, is another ſpecies of expreſs contracts, the 
violation or breach of which is a civil injury. As if a man co- 
venants to be at York by ſuch a day, or not to exerciſe a trade 
in a particular place, and is not at York at the time appointed, 
or carries on his trade in the place forbidden, theſe are direct 


reaches of his covenant; and may be perhaps greatly to the 


(t) F. N. B. 119. 
diſadvan- 
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diſadvantage and loſs of the covenantee. The remedy for this is 
by a-writ of covenant (u); which directs the ſheriff to com- 
mand the defendant generally to keep his covenant with the 
plaintiff (without ſpecifying the nature of the covenant) or ſhew 
good cauſe ta the contrary: and if he continues refractory, or 
the covenant is already ſo broken that it cannot now be ſpeci- 
fically performed, then the ſubſequent proceedings ſet forth 
with preciſion the covenant, the breach, and the loſs which 
has happened thereby; whereupon the jury will give damages, 
in proportion to the injury ſuſtained by the plaintiff, and occa- 
ſioned by ſuch breach of the defendant's contract. 


THERE is one ſpecies of covenant, of a different nature 
from the reſt; and that is a covenant real, to convey or diſ- 
Pole of lands, which feems to be partly of a perſonal and part- 
ly of a real nature (w), For this the remedy is by a ſpecial writ 
of covenant, for a ſpecific performance of the contract, con- 
cerning certain lands particularly deſcribed in the writ. It 
therefore directs the ſheriff to command the defendant, here 
called the deforciant, to keep the covenant made between the 
plaintiff and him concerning the identical lands in queſtion: and 
upon this proceſs it is that fines of land are uſually levied at 
common law (x); the plaintiff, or perſon to whom the fine 
is levied, bringing a writ of covenant, in which he ſuggeſts 
ſame agreement to have been made between him and the de- 
forciant, touching thoſe particular lands, for the completi- 
on of which he brings this action. And, for the end of this 
ſuppoſed difference, the fine or finalis concordia is made, 
whereby the deforciant (now called the cognizor) acknow- 
leges the tenements to be the right of the plaintiff, now called 
the cognizee. And moreover, as leaſes for years were former- 
ly conſidered only as contracts (y) or covenants for the enjoy- 
ment of the rents and profits, and not as the conveyance of any 
real intereſt in the land, the antientremedy for the leſſee, if ejcct- 


el, was by writ of covenant againſt the leſſor, to recover the term 
(u) F. N. B. 148. (x) See boo II. ch. at. 
(*) Hal. en F. N. B. 146. (y) d. ch g. 


(if 
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(if in being) and damages, in caſe the ouſter was committed by 
ihe leſſor himſelf; or, if the term was expired, or the ouſter 
was committed by a ſtranger, then to recover damages only (z), 


3. A pROMISE is in the nature of a verbal covenant, and 
wants nothing but the ſolemnity of writing and ſealing to make 
it abſolutely the ſame. Tf therefore it be to do any explicit act, 
it is an expreſs contract, as much as any covenant; and the 
breach of it is an equal injury. The remedy indeed is not ex- 
actly the ſame: ſince inſtead of an action of covenant, there 
only lies an action upon the cafe, for what is called the aſſump/it 
or undertaking of the defendant; the failure of performing which 
is the wrong or injury done to the plaintiff, the damages where- 
of a jury are to eſtimate and ſettle. As if a builder promiſes, 
undertakes, or aſſumes to Caius, that he will build and cover 
his houſe within a time limited, and fails to do it; Caius has an 
action on the caſe againſt the builder, for this breach of his ex- 
preſs promiſe, undertaking, of aſſumpſit; and ſhall recover a pe- 
cuniary ſatisfaction for the injury ſuſtained by ſuch delay. 80 
alſo in the cafe before-mentioned, of a debt by ſimple contract, 
if the debtor promiſes to pay it and does nbt, this breach of 
promiſe entitles the creditor to his action on the caſe, inſtead 6f 
being driven to an action of debt, Thus like wiſe a promiſſory 
note, or note of hand not under ſeal, to pay money at a day 
certain, is an expreſs aſſumpſit; and the payee at common law, 
or by cuſtom and act of parliament the indorſee (a), may recover 
the value of the note in damages, if it remains unpaid. Some 
agreements indeed, though never ſo expreſsly made, are deemed 
of ſo important a nature, that they ought not to reſt in verbal 
promiſe only, which cannot be proved but by the memory 
(which ſometimes will induce the perjury) of witneffes, To 
prevent which, the ſtatute of frauds and perjuries, 29 Car. IT. 
c. 3. enacts, that in the five following caſes no verbal promiſe 
ſhall be ſufficient to ground an action upon, but at the leaſt ſome 
note or memorandum of it ſhall be made in writing, and ſigned 


(z) Bro. Ar. t. covenant. 33. F. N. E. 145. (a) See book II. cl. 30. 
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by the party to be charged therewith: 1. Were an executor 
or adminiſtrator promiſes to anſwer damages out of his own eſ- 
tate. 2. Where a mari undertakes to anſwer for the debt, de- 
fault, or miſcarriage of another. 3. Where any agreement is 
made, upon conſideratien of marriage. +, Where any con- 
tract or ſale is made of lands, tenements, or hereditaments, or 
any intereſt therein. 5. And, laſtly, where there is any agree- 
ment that is not to be performed within a year from the mak- 
ing thereof. In all theſe caſes a mere verbal aſſumpſit is void. 


From theſe expreſs coritraZts the tranſition is caſy to thoſe 
that are only implied by law. , Which are ſuch as reaſon and 
juſtice dictate, and which therefore the law preſumes that eve- 
ry man has contracted to perform; and, upon this preſumptĩ- 
on, makes him anſwerable to ſuch >erfons, as ſuffer by his 
non-performance. 


Or this nature are, firſt, ſuch as are neceſſarily implied by 
| the fundamental conflitutibn of government, to which every 
man is a contracting party, And thus it is that every perſon is 
bound and hath virtually agreed to pay ſuch particular ſums of 
money, as are charged on him by the ſentence, or aſſeſſed by the 
interpretation, of the law. For it is part of the original con- 
tract, entered into by all ntankind who partake the benefits of 
ſociety, to ſubmit in all points to the municipal conſtitutions * 
local ordinantes of that ſtate, of which each individual is 
member. Whatever therefore the aws order any one to py 
that becomes inſtaritly a debt, which he hath beforehand con- 
trated to diſcharge. And this implied agreement it is, that gives 
the plaintiff a right to inſtitute a ſecond action, founded merely 
on the general contract, in order to recover ſuch damages, or 
ſum of money, as are aſſeſſed by the jury and adjudged by the 
court to be due from the defendant to the plaintiff in any for- 
mer action. So that if he hath once obtained a judgment againſt 
another for a certain ſum, and neglects to take out execution 
thereupon, he * afterwards bring an action of debt upon ber 
judg- 
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judgment (b), and ſhall not be put upon the proof of the ori- 
ginal cauſe of action; but upon ſhewing the judgment once 
obtained, till in full hewny and yet unſatisfied, the law imme- 
diately implies, that by the original contract of ſoctety the de- 
' fendant hath contracted a debt, and is bound to pay it. This 
method ſeems to have been invented, when real actions were 
more in uſe than at preſent, and damages were permitted te 
be recovered thereon; in order to have the benefit of a writ 
of capiat to take the defendant's body in execution for thoſe 
damages, which proceſs was allowable in an action of debt 
{in conſequence of the ſtatute 25 Fdw. III. c. 17.) büt not in 
an action real. Wherefore, ſince the diſuſe of thoſe rea 
actions, actions of debt upon judgment in perſonal ſuits 
have been pretty much diſcountenanced by the courts, as 
being generally vexatious and oppreſſive, by harraſſing the 
defendant with the coſts of two actions inſtead of one. 


Ox the ſame principle it is, (of an implied original contract 
to ſubmit to the rules of the community, whereof we are 
members) that a forfeiture impoſed by the by-laws and private 
ordinances of a corporation upon any that belong to the body, 
or an amercement ſet in a court-leet or court-baron upon any of 
the ſuitors to the court (for otherwiſe it will not be binding) (c) 
immediately create a debt in the eye of the law: and ſuch 
forfeiture or amercement, if unpaid, work an injury to the 
party or parties intitled to receive it; for which the remedy is 
by action of debt (d). 


Tue fame reaſon may with equal juſtice be applied to all 
penal ſtatutes, that is, ſuch acts of parliament whereby a for- 
feiture is inflicted for tranſgreſſing the proviſions therein enact- 
ed. The party offending is here bound by the fundamental con- 
tract of ſociety to obey the directions of the legiſlature, and 
pay the forfeiture incurred to ſuch perſons as the law requires, 
The uſual application of this forfeiture is either to the party 


(b) 1 Roll. Abr. Coo, 6o1. d) g R 
(c) Law of wifi Prius. ns le Hob Ks 


grieved, 
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grieved, or elſe to any of the king's ſubjetts in general. Of 
the former ſort is the forfeiture inflicted by the ſtatute of 
Wincheſter (e) (explained and enforced by ſeveral ſubſequent 
ſtatutes) () upon the hundred wherein a man is robbed, which 
is meant to oblige the hundredors to make hue and cry after 
the felon ; for, if they take him, they ſtand excuſed, But 
_ otherwiſe the party robbed is intitled to proſecute them, by a 
ſpecial action on the caſe, for damages equivalent to his loſs. 
And of the ſame nature is the action given by ſtatute 9 Geo. 
I. c. 22. commonly called the black act, againſt the inhabitants 
of any hundred, in order to make ſatisfaction in damages to 
all perſons who have ſuffered by the offences enumerated and 
made felony by that act. But, more uſuaily, theſe forfeitures 
created by ſtatute are given at large; to any common infor- 
mer; or, in other words, to any ſuch perſon or perſons as wall 
fue for the ſame : and hence ſuch actions are called popular 
actions, becauſe they are given to the people in general (g). 
Sometimes one part is given to the king, to the poor, or to 
ſome public uſe, and the other part to the informer or proſe- 
cutor; and then the ſuit is called a gui tam action, becauſe it 
is brought by a perſon © qui tam pro domino rege, &c. quam 
« pro ſeipſo in hac parte ſequitur.” If the king therefore 
himſelf commences this ſuit, he ſhall have the whole forfei- 
ture (h). But if any one hath begun a gui tam, or popular, 
action, no other perſon can purſue it; and the verdi& paſſed 
upon the defendant in the firſt ſuit is a bar to all others, and 
concluſive even to the king himſelf. This has frequently occa- 
fioned offenders to procure their own friends to begin a ſuit, in 
order to foreſtall and prevent other actions: which practice is in 
ſome meaſure prevented by a ſtatute made in the reign of a very 
ſharp-ſighted prince in penal laws; 4 Hen. VII. c. 20. which en- 
acts, that no recovery, otherwiſe than by verdict, obtained by 
colluſion in an action popular, ſhall be a bar to any other action 
proſecuted bona fide. A proviſion, that ſeems borrowed from 


(e) 13 Edw. I. c. r, (g) See book II. ch. 29. 
(f) 27 Eliz. c. 13. 29 Car. M. e. 9. (h) 2 Hawk. P. C. 268. 


2 Geo. II. c. 16. 22 Geo. II. c. 24. 
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the rule of the Roman law, that if a perſon was acquitted 

of any accuſation, merely by the prevarication of the 

accuſer, a new proſecution might be mne againſt 
him (i). 


As ECO claſs, of implied contracts, as ſuch as 
do not ariſe from the expreſs determination of any court, 
or the poſitive direction of any ſtatute ; but from natural 
reaſon, and the juſt conſtruction of law. Which clafs 
extends to all preſumptive undertakings or aſſumpſtts ; 
which, though never perhaps actually made, yet con- 
ſtantly ariſe from this general implication and intend- 
ment of the courts of judicature, that every man hath 
engaged to perform what his duty or juſtice requires. 
Thus, 


1. Ir I employ a perſon to tranſact any buſineſs for 
me, or perform any work, the law implies that I under- 
took, or aſſumed to pay him ſo much as his labour de- 
ſerved. And if I negle& to make him amends, he has a 
remedy for this injury by bringing his aQion on the cafe 
upon this implied aſſumpſit; wherein he is at liberty to 
ſuggeſt that I promiſed to pay him ſo much as he reaſona- 
bly deſerved, and then to aver that his trouble was really 
worth ſuch a particular ſum, which the defendant has 
omitted to pay. But this valuation of his trouble is ſub- 
mitted to the determination of a jury; who will aſſeſs 
ſuch a ſum in damages as they think he really merited. 
This is called an aſſumpſit on a quantum meruit. 


2. THERE is alſo an implied aſſumpſit on a quantum 
valebat, which is very ſimilar to the former; being on- 
ly where one takes up goods or wares of a tradeſman, 
without expreſsly agreeing for the price. There the law 
concludes, that both parties did intentionally agree, that 
the real value of the goods ſhould be paid; and an ac- 
tion on the caſe may be brought accordingly, if the ven- 
dee refuſes to pay that value. 


(1) FF. 47. B&. 3. 
Vol. III. L 


Wd 
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3. ATHIRD ſpecies of implied aſſumpſits is when one 
has had and received money of another's, without any va- 
luable conſideration given on the receivers part :) for 
the law conſtrues this to be money had. and received 
for the uſe of the owner only; and implies that the per- 
ſon ſo receiving promiſed and undertook to account for it to 
the true proprietor. And, if he unjuſtly detains it, an ac- 
tion on the caſe lies againſt him for the breach of ſuch 
implied promiſe and undertaking ; and he will be made to 
repair the owner in damages, equivalent to what he has 
detained in ſuch violation of his promiſe. This is a very 
extenſive and beneficial remedy, applicable to almoſt every 
caſe where the defendant has received money which ex 
aequo et bono he ought to refund. It lies for money paid by 
miſtake, or on a conſideration which happens to fail, or 
through impoſition, extortion, or oppreſſion, or where un- 
due advantage is taken of the plaintiff's ſituation (x). 


4. WHERE a perſon has laid out and expended his 
own money for the uſe of another, at his requeſt, the 
law implies a promiſe of repayment, and an action will 


lie on this aſſump/ (1). 


5. LIXEwIS E, fifthly, upon a ſtated account between 
two merchants, or other perſons, the law implies that he 
againſt whom the ballance appears has engaged to pay it 
to the other; though there be not any actual promiſe. And 
from this implication it is frequent for actions on the caſe 
to be brought, declaring that the plaintiff and defendant 
had ſettled their accounts together, inſimul computaſſent, 
(which gives name to this ſpecies of aſſump/it ) and that the 
defendant engaged to pay the plaintiff the ballance, but 
has ſince neglected to do it. But if no account has been 
made up, then the legal remedy 1s by bringing a writ of 
account, de computo (m); commanding the defendant to ren- 
der a juſt account to the plaintiff, or ſhew the court good 


(k) 4 Burr. 1012. (m) F. N. B. 116, 
(1) Carth. 446, 2 Keb. gg. 


cauſe 


Ch. 9. WRON GS. 163 
cauſe to the contrary. In this action, if the plaintiff ſue- 
ceeds, there are two judgments: the firſt is, that the de- 
fendant do account (quod computet) before auditors appoint- 
ed by the court; and, when ſuch account is finiſhed, then 
the ſecond judgment is, that he do pay the plaintiff fo 
much as he is found in arrear. This action, by the old 
common law (n), lay only againſt the parties themſelves, 
and not their executors; becauſe matters of account reſted 
ſolely in their own knowledge. But this defect, after ma- 
ny fruitleſs attempts in parliament, was at laſt remedied 
by ſtatute 4 Ann. c. 16. which gives an action of account 
againſt the executors and adminiſtrators. But however it 
is found by experience, that the moſt ready and effectual 
way to ſettle theſe matters of account is by bill in a court 
of equity, where a diſcovery may be had on the defen- 
dant's oath, without relying merely on the evidence Which 
the plaintiff may be able to produce. Wherefore actions 
of account, to compel a man to bring in and ſettle his 
accounts, are now very ſeldom uſed ; though, when an ac- 
count is once ſtated, nothing is more common than an ac- 
tion upon the implied aſſumpſit to pay the ballance. 


6. Tux laſt claſs of contracts implied by reaſon and 
conſtruction of law ariſes upon this ſuppoſition, that every 
one who undertakes any office, employment, truſt, or duty, 
contracts with thoſe who employ or entruſt him, to per- 
form it with integrity, diligence, and ſkill. And, if by his 
want of either of thoſe qualities any injury accrues to 
individuals, they have therefcre their remedy in damages 
by a ſpecial action on the caſe, A few inſtances will fully 
illuſtrate this matter. If an officer of the public is guilty 
of neglect of duty, or a palpable breach of it, of non-fea- 
ſance or of miſ-feaſance; as, if the ſheriff does not exe- 
cute a writ ſent to him, or if he wilfully makes a falſe te- 
turn thereof; in both theſe caſes the party aggrieved ſhall 
have an action on the caſe, for damages to be aſſeſſed by a 
jury (o). If a ſheriff or gaoler ſaff-rs a priſoner, who is taken 
upon meſne proceſs (that is, during the pendency of a ſuit) 

(n) Co Liu. go, : (% Moor 431: 11 Rep. gg. 
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to eſcape, he is liable to an action on the caſe (p). But if 


after judgment, a gaoler or a ſheriff permits a debtor to 
eſcape, who is charged in execution for a certain ſum; the 
debt immediately becomes his own, and he is compellable 
by action of debt, being for a ſum liquidated and aſcer- 
tained, to ſatisfy the creditor his whole demand: which 
doctrine is grounded (q) on the equity of the ſtatutes of 
Weſtm. 2. 13 Edw. I. c. 11. and 1 Ric. II. c. 12. An ad- 
vocate or attorney that betray the cauſe of their client, 
or, being retained, neglect to appear at the trial, by which 
the cauſe miſcarries, are liable to an action on the caſe, 
for a reparation to their injured client (r). There is alſo 
in law always an implied contract with a common inn- 
keeper, to ſecure his gueſt's goods in his inn; with a com- 


mon carrier or bargemaſter, to be anſwerable for the goods 


he carries; with a common farrier, that he ſhoes a horſe 
well, without laming him; with a common taylor, or other 
workman, that he performs his buſineſs in a workmanlike 
manner: in which if they fail, an action on the caſe lies 
to recover damages for ſuch breach of their general under- 
taking (s). But if I employ a perſon to tranſact any of 
theſe concerns, whoſe common profeſſion and buſineſs 
it is not, the law implies no ſuch general undertaking ; 
but in order to charge him with damages, a /þecial agree- 
ment is required. Alſo if an inn-keeper, or other victual- 
ler, hangs out a ſign and opens his houſe for travellers, 
it is an implied engagement to entertain all perſons who 
travel that way; and upon this univerſal afſump/i 
an action on the caſe will lie againſt him for dama- 
ges, if he without good reaſon refuſes to admit a 
traveller (t). If any one cheats me with falſe cards or 
dice, or by falſe weights and meaſures, or by ſelling 
me one commodity for another, an action on this caſe alſo 
lies againſt him for damages, upon the contract which 
the law always implies, that every tranſaction is fair and 
honeſt (u). In contracts likewiſe for ſales, it is conſtantly 


(p) Cro. Elis. 624. Comb. 69. (s) ir Rep. 54. i Saund. 324. 
(q) Bro. Abr. t. parliament. 19. 2 (t) 1 Ventr. 333. 
Iait. 382. {(r) Finch. L. 188. (u) 10 Rep. g6. 


under 


— 


Ch. 9. WRON GS. 1686 
underſtood that the ſeller undertakes that the commodity 
he ſells is his own; and if it proves otherwiſe, an action 


on the caſe lies againſt him to exact damages for this de- 


ceit. In contracts for proviſions it is always implied that 
they are wholeſome; and, if they be not, the ſame remedy 
may be had. Alſo if he, that ſelleth any thing, doth up- 
on the ſale warrant it to be good, the law annexes a 
tacit contract to this warranty, that if it be not ſo, he ſhall 
make compenſation to the buyer: elſe it is an injury to 
good faith, for which an action on the caſe will lie to re- 
cover damages (w). The warranty muſt be upon the ſale ; 
for if it be made after, and not at the time of the ſale, 
it is a void warranty (x) : for it is then made without any 
conſideration; neither does the buyer then take the goods 
upon the credit of the vendor. Alſo the warranty can only 
reach to things in being at the time of the warranty made, 
and not to things in futuro : as, that a horſe is ſound at 
the buying of him; not that will be ſound two years 
hence. But if the vendor knew the goods to be unſound, 


.and hath uſed any art to diſguiſe them (y), or if they are 


in any ſhape different from what he repreſents them to 
be to the buyer, this artifice ſhall be equivalent to an 
expreſs warranty, and the vendor is anſwerable for their 
goodneſs, A general warranty will not extend to guard 
againſt defects that are plainly and obviouſly the object of 
one's ſenſes, as if a horſe be warranted perfect, and wants 
either a tail or an ear, unleſs the buyer in this caſe be blind. 
But it cloth is warranted to be of ſuch a length, when it 
is not, there an action on the caſe lies for damages; for 
that cannot be diſcerned by ſight, but only by a collateral 
proof, the meaſuring it (2). Alſo if a horſe is warranted 
ſound, and he wants the ſight of an eye, though this ſeems 
to be the object of one's ſenſes, yet as the diſcernment of 
ſuch defects is frequently matter of ſkill, it hath been 
held that an adtion on the caſe lieth, to recover damages 


for this impoſition (a). 


(w) F. N. B. 94. (2) Finch. L. 18. 
(x) Finch. L. 18g. (a) Salk. 611. 
(y) 2 Roll. Rep. 5. 
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peculiar remedy, entitled an action of deceit (b), to give 
damages in ſome particular caſes of fraud; and principal- 
ly where one man does any thing in the name of another, 
by which he is deceived or injured (c); as if one brings 
an action in another's name, and then ſuffers a nonſuit, 
whereby the plaintiff becomes liable to coſts: or where 
one ſuffers a fraudulent. recovery. of land or chattels to 
the prejudice of him that hath right. It alſo lies in the 
caſes of warranty before-mentioned (d), and the other in- 
Juries committed contrary to good faith and honeſty. But 
the ad ion on the caſe, in nature of deceit, is more uſually 
brought upon theſe occaſions. 


Tnvs much for the non-performance of contracts ex- 
preſs or implied ; which includes every poſſible injury to 
what is by far the moſt conſiderable ſpecies of perſonal 


property; viz. that which confiſts in action merely, and 


not in poſſeſſion. Which finiſhes our enquiries into ſuch 
wrongs as may be offered to perſonal property, with their 
ſeveral remedies by ſuit or action. 


(b) F. N. B. 96. (e) Law of ni/i privs, 29. (4) F. N. B. 98. 
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CHAPTER THE TENTH. 


Or INJURIES To REAL PROPERTY, AVD 
rIRST or DISPOSSESSION, ox OUSTER, 
or THE FREEHOLD. 


COME now to conſider ſuch injuries as affect 

that ſpecies of property which the laws of England 
have denominated rea/; as being of a more ſubſtantial 
and permanent nature than thoſe tranſitory rights of 
which perſonal chattels are the object. 


Rear injuries then, or injuries affeQing real rights, 
are principally fix; 1. Ouſter; 2. Treſpaſs ; 3. Nuſance; 
4. Waſte; 5. Subtraction; 6. Diſturbance. 


Ousrrx, or diſpoſſeſſion, is 'a wrong or injury that 
carries with it the amotion of poſſeſſion : for thereby the 
wrongdoer gets into the aQtual occupation of the land or 
hereditament, and obliges him that hath a right to ſcek 
his legal remedy; in order to gain poſſeſſion, and dama- 
ges for the injury ſuſtained. And ſuch, ouſter, or diſpoſ- 
ſeſſion may either be of the freebeld, or of - chatt#ls real. 
Ouſter of the freehold is effected by one of the follow»; 
ing methods: 1. Abatement; 2. Intruſion; 3. Diſſeiſin; 
4. Diſcontinuance; $5. Deforcement. All of which in 
their order, and afterwards their reſpective remedies, will 
be conſidered in the preſent chapter. | 


1. Axp, firſt, an abatement is where a perſon dies ſeiſ- 
ed of an inheritance, and before the heir or deviſee en- 
ters, a ſtranger who has no right makes entry, and gets 
poſſeſſion of the freehold : this entry of him is called an 
abatement, and he himſelf is denominated an abator (a). 


(a) Finch. L. 19g. 
L 4 It 


rr 
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It is to be obſerved that this expreſſion, of abating, which 
is derived from the French, and ſignifies to quaſh, beat 
down, or deſtroy, is uſed by our law in three ſenſes. The 
firſt, which ſeems to be the primitive ſenſe, is that of 
abating or beating down a nuſance, of which we ſpoke in 
the beginning of this book (b): and in a like ſenſe it is 
uſed in ſtatute Weſtm. 1. 3 Edw. I. c. 17. where men- 


tion is made of abating a caſtle or fortreſs; in which caſe 


it clearly ſignifies to pull it down, and level it with the 
ground. The ſecond ſignification of abatement is that of 
abating a writ or action, of which we ſhall ſay more 
hereafter: here it is taken figuratively, and ſignifies the 
overthrow or defeating of ſuch writ, by ſome fatal ex- 
ception to it. 'The laſt ſpecies of abatement is that we 
have now before us; which is alſo a figurative expreſſion, 
to denote that the rightful poſſeſſion or freehold of the 
heir or deviſee is overthrown by the rude intervention of 
a ſtranger. | 


Tr1s abatement of a freehold is ſomewhat ſimilar 
to an immediate occupancy in a ſtate of nature, which 
is effected by taking poſſeſſion of the land the ſame in- 
ſtant that the prior occupant by his death relinqurſhes 
it. But this however agreeable to natural juſtice, conſi- 
dering man merely as an individual, is diametrically op- 
poſite to the law of ſociety, and particularly the law of 
England : which, for the preſervation of public peace, 


' hath prohibited as far as poſſible all acquiſitions by mere. 


occupancy ; and hath directed that lands, on the death 
of the preſent poſſeſſor, ſhould immediately veſt either 
in ſome perſon, expreſsly named and appointed by the 
deceaſed, as his deviſee; or, on default of ſuch appoint- 
ment, in ſuch of his next relations as the law hath 
ſelected and pointed out as his natural repreſentative or 
heir. Every entry therefore of a mere ſtranger, by way 
of intervention between the anceſtor and heir or perſon 
next entitled, which keeps the heir or deviſee out of 


(b) page 5. 
poſſeſſion, 


*. * 
. 9 OT nw; 

4 W 4 * * = 8 

1 — 2 


Ch. 10. WroNGSs 169 
poſſeſſion, 1s one of the higheſt . to the rights of 
real property. 


2. Tax ſecond ſpecies of injury by ouſter, or amotion 
of poſſeſſion from the freehold, is by intruſſon: which is 
the entry of a ſtranger, after a particular eſtate of freehold 
is determined, before him in remainder or reverſion, And 
it happens where a tenant for term of life died ſeiſed of 
certain lands and tenements, and a ſtranger entereth there- 
on, after ſuch death of the tenant, and before any entry of 
him in remainder or reverſion (c). This entry and inter- 
poſition of a ſtranger differ from an abatement in this; that 
an abatement is always to the prejudice of the heir, or im- 
mediate deviſee; an intruſion is always to the prejudice 
of him in remainder or reverſion, For example; if A 
dies ſeiſed of lands in fee · ſimple, and, before the entry of 
B his heir, C enters thereon, this is an abatement ; but if 
A be tenant for life, with remainder to B in fee-ſimple, 
and, after the death of A, Centers, this is an intruſion. 
Alſo if A be tenant for life on leaſe from B, or his anceſtors 
or be tenant by the curteſy, or in dower, the reverſion 
being veſted in B; and after the death of A, C enters and 
keeps B out of poſſeſſion, this is likewiſe an intruſion. 80 
that an intruſion is always immediately conſequent upon the 
determination of a particular eſtate; an abatement is al- 
ways conſequent upon the deſcent or deviſe of an eſtate in 
fee-ſimple. And in either caſe the injury is equally great 
to him whoſe poſſeſſion is defeated by this unlawful occu- 


PANCY. 


3. Tux third ſpecies of injury by ouſter, or privation 
of the freehold, is by diſſeiſin. Diſſeiſin is a wrongful put- 
ting out of him that is ſeiſed of the freehold (d). The 
two former ſpecies of injury were by a wrongful entry 
where the poſſeſſion was vacant; but this is an attack up- 
on him who is in actual poſſeſſion, and turning him out 
of it. Thoſe were an ouſter from a freehold in law; this 


(e) Co, Litt. 277. F. N. B. 203, 204. (d) Co. Litt. 275. . 
| | is 
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is an ouſter from a freehold in deed. This may be ef- 
fected either in corporeal inheritances, or incorporeal. Diſ- 
ſeiſin, of things corporeal, as of houſes, land, c. muſt 
be by entry and actual diſpoſſeſſion of the freehold (e); as 
if a man enters either by force or fraud into the houſe of 
another, and turns, or at leaſt keeps, him and his ſervants 
out of poſſeſſion. Diſſeiſin of incorporeal hereditaments 


cannot be an actual diſpoſſeſſion; for the ſubject itſelf is 


neither capable of actual bodily poſſeſſion, nor diſpoſſeſ- 
ſton: but it depends on their reſpective natures, and va- 
rious kinds; being in general nothing more than a diſtur- 
bance of the owner in the means of coming at, or enjoy- 
ing them. With regard to freehold rent in particular, our 
antient law-boołs (f) mentioned five methods of working a 
diſſetfin thereof: 1. By encloſure; where the tenant ſo en- 


- cloſeth the houſe or land, that the lord cannot come to 


diſtrein thereon, or demand it: 2. By foreſtaller, or lying 
in wait; when the tenant beſetteth the way with force and 
arms, or by menaces of bodily hurt  affrights the leſſor 
from coming: 3. By re/cous; that is, either by violently 
retaking a diſtreſs taken, or by preventing the lord with 
force and arms from taking any at all: 4. By replevin; 
when the tenant replevies the diſtreſs at ſuch time when 
his rent is really due: 5. By denial; which is when the 
rent being lawfully demanded is not paid. All, or any of 


theſe circumſtances work a diffeiſin of rent: that is; 


they wrongfully put the owner out of the only poſſeſ- 


| fron, of which the ſubjeA-matter is capable, namely, the 


receipt of it. And all theſe diſſeiſins, of hereditaments. 
incorporeal, are only fo at the election and choice of the 
party injured; if, for the ſake of more caſily trying the 
right, he is pleaſed to ſuppoſe himſelf diſſeiſed (g). Other- 
wiſe, as there can be no actual diſpoſſeſſion, he cannot be 
compulſively diſſeiſed of any incorporeal hereditament. 


AND ſo too, even in corporeal hereditaments, a man may 
frequently ſuppoſe himſelf to be difſeiſed, when he is not ſo 
in fact, for the ſake of intitling himſelf to the more eaſy and 


(e) Co. Litt. 181. (s) Litt. F 588, 589. 
(f) Finch. L. 16s, 166. Litt. 8 237, Ec. Ksds, 509 
| *  commodious 
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commodious remedy of an aſſiſe of novel diſſeiſin, (which 
will be explained in the ſequel of this chapter) inſtead 
of being driven to the more tedious proceſs of a writ of 
entry (b). The true injury of compulſive diſſeiſin ſeems 
to be that of diſpoſſeſſing the tenant, and ſubſtituting one- 
ſelf to be the tenant of the lord in his ſtead; in order to 
which in the times of pure feodal tenure the conſent or 
connivance of the lord, ho upon every deſcent or aliena- 
tion perſonally gave, and who therefore alone could change, 
the ſeiſin or inveſtiture, ſeems to have been antiently ne- 
ceſſary. But when in proceſs of time the feodal form of 
alienations wore off, and the lord was no longer the inſtru- 
ment of giving actual ſeiſin, it is probable that the lord's 
acceptance of rent or ſervice, from him who had diſpoſſeſ- 
ſed another, might conſtitute a complete diſſeiſin. After- 
wards, no regard was had to the lord's concurrence, but 
the diſpoſſeſſor himſelf was conſidered as the ſole diſſeiſor: 
ard this was then allowed to be remedied by entry only, 
without any form of law, as againſt the diſſeiſor himſelf; 
but required a legal proceſs againſt his heir or alienee. And 
when the remedy by aſſiſe was introduced under Henry II, 
to redreſs ſuch diſſeiſins as had been committed within a 
few years next preceding, the facility of that remedy in- 
duced others, who were wrongfully kept out of the free- 
hold, to feign or allow themſelves to be diſſeiſed, mere- 
ly for the ſake of the remedy, 


THESE three ſpecies of injury, abatement, intruſion, and 
diſſeiſin, are ſuch wherein the entry of the tenant ab initio, 
as well as the continuance of his poſſeſſion afterwards, is 
unlawful. But the two remaining ſpecies are where the 
entry of the tenant was at firſt lawful, but the wrong con- 
liſts in the detaining of poſſeſſion afterwards. 


4. Svcn is, fourthly, the injury of diſcontinuance z which 
happens when he who hath an eſtate-tail, maketh a larger 
eſtate of the land than by law he is intitled to do (i): in 
which caſe the eſtate is good, ſo far as his power extends 


(h) Hengh. parv. c. 7. 4 Burr, 110. (i) Fiach. L. 190. 
who 
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who made it, but no farther. As if tenant in tail makes a 
feoffment in ſee-ſimple, or for the life of the feoffee, or in 
tail; all which are beyond his power to make, for that by 
the common law extends no farther than to make a leaſe 
for his own life: here the entry of the feoffee is lawful 
during the life of the feoffor ; but if he retains the poſſeſſi- 
on after the death of the feoffor, it is an injury, which is 
termed a diſcontinuance ; the antient legal eſtate, which 
ought to have ſurvived to the heir in tail, being gone, or at 
leaſt ſuſpended, and for a while diſcontinued. For, in this 
caſe, on the death of the alienors, neither the heir in tail, 


nor they in remainder or reverſion expectant on the deter- 


mination of the eſtate- tail, can enter on and poſſeſs the lands 
fo alienated. Alſo, by the common law, alienation of an 
huſband who was ſeiſed in the right of his wife, worked a 


| diſcontinuance of the wife's eſtate : till the ſtatute 32 Hen. 


VIII. c. 28. provided, that no act by the huſband alone 
ſhould work a diſcontinuance of, or prejudice, the inheri- 
tance or freehold of the wife; but that, after his death, ſhe 
or her heirs may enter on the lands in queſtion. Former- 
ly alſo, if an alienation was made by a ſole corporation, as 
a biſhop or dean, without conſent of the chapter, this was 
a diſcontinuance (j). But this is now quite antiquated by 
the diſabling ſtatutes of 1 Eliz. c. 19. and 13 Eliz. c. 10. 
which declare all ſuch alienations abſolutely void ab initio, 
and therefore at preſent no diſcontinuance can be thereby 


occaſioned. 


5. Tur fifth and laſt ſpecies of injuries by ouſter or pri- 
vation of the freehold, where the entry of the preſent te- 
nant or poſſeſſor was originally lawful, but his detainer is 
now unlawful, is that by deforcement. And this, in its moſt 
extenſive ſenſe, is namen generaliſſimum; being a much larger 
and more comprehenſive expreſſion than any of the former, 
and ſignifying the holding of any lands or tenements to 
which another perſon hath a right (k). So that this in- 
cludes as well an abatement, an intruſion, a diſſeiſin, or a 


() F. N. B. 194. (K) Co. Litt. 27. 


diſcon- 
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diſcontinuance, as any other ſpecies of wrong whatſoevet, 
whereby he that hath right to the freehold is kept out of 
poſſeſſion. But, as contradiſtinguiſhed from the former, 
it is only ſuch a detaſner of the freehold, from him that 
hath the right of property, but never had any poſſeſſion 
under that right, as falls within none of the injuries which 
we have before explained. As in caſe where a lord hath a 
ſeignory, and lands eſcheat to him propter defeclum ſangui- 
nis, but the ſeiſin of the lands is withheld from him: here 
the injury is not abatement, for the right veſts not in the 
lord as heir or deviſee; nor is it intruſion, for it veſts not 
in him in remainder or reverſion; nor is it 4i/ſci/in, for the 
lord was never ſeiſed; nor does it at all bear the nature 
of any ſpecies of diſcontinuance; but, being neither of theſe 
four, it is therefore a deforcement (I). If a man marries a 
woman, and during the coverture is ſeiſed of lands, and 
alienes, and dies; is diſſeiſed, and dies; or dies in poſſeſſi- 
on; and the alienee, diſſeiſor, or heir, enters on the tene- 
ments and doth not aſſign the widow her dower; this is 
alſo a deforcement to the widow, by withholding lands to 
which ſhe hath a right (m). In like manner, if a man leaſe 
lands to another for term of years, or for the life of a 
third perſon, and the term expires by ſurrender, efflux of 
time, or death of the ce/iui qui vie; and the leſſee of any 
ſtranger, who was at the expiration of the term in poſſeſſi- 
on, holds over, and refuſes to deliver the poſſeſſion to him 
in remainder or reverſion, this is likewiſe a deforcement (n). 
Deforcements may alſo ariſe upon the breach of a con- 
dition in law : as if a woman gives lands to a man by deed, 
to the intent that he marry her, and he will not when 
thereunto required, but continues to hold the lands : this 
is ſuch a fraud on the man's part, that the law will not al- 
low it to deveſt the woman's right; though it does deveſt 
the poſſeſſion, and thereby becomes a deforcement (o). De- 
forcements may alſo be grounded on the diſability of the 
party de forced: as if an infant, or his anceſtors being with- 


(1) F. N. B. 143. (n) Finch. L. 263. F. N. B. 201. 206. 6, 7. 
(m) Lid. 8. 147. (o) F. N. B. 20g. 
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in age, do make an alienation of his lands, and the alience 
enters and keeps poſſeſſion; now, as the alienation is void- 
able, this poſſeſſion as againſt the infant is wrongful, and 
therefore a deforcement (p). The ſame happens when one 
of nonſane memory. alienes his lands or tenements, and the 
alienee enters and holds poſſeſſion, this is alſo a deforce- 
ment (q). Another ſpecies of deforcement is, where two 
perſons. have the ſame title to land, and one of them en- 
ters and keeps poſſeſſion againſt the other; as where the 
anceſtor dies ſeiſed of an eſtate in fee- ſimple; which de- 
ſcends to two ſiſters as coparceners, and one of them enters 
before the other, and will not ſuffer her ſiſter to enter and 


. enjoy her moiety ; this is alſo a deforcement (r). Deforce- 


ment-may alſo be grounded on the ,non-pertormance of a 
covenant real: as if a man, ſeiſed of lands, covenants to 
convey them to another, and neglects or refuſes ſo to do, 
but continues poſſeſſion againſt him; this poſſeſſion, being 
wrongful, is a deforcement (s). And hence, in levying a 
fine of lands, the perſon, againſt whom the fictitious action 
is brought upon a ſuppoſed breach of covenant, is called 
the deforciant. Thus, laſtly, keeping a man by any means 
out of a freehold office is a deforcement : and, indeed, 
from all theſe inſtances it fully appears, that whatever in- 


| jury, (withholding the poſſeſſion of a freehold) is not in- 


cluded under one of the four former heads, is comprized 
under this of deforcement. 


Tux ſeveral ſpecies and degrees of injury by o»/fer being 
thus aſcertained and defined, the next conſideration is the 
remedy : which is, univerſally, the re//itution or delivery of 
poſſeſſion to the right owner; and, in ſome caſes, damages 
alſo for the unjuſt amotion. The methods, whereby theſe 
remedies, or either of them, may be obtained, are various. 


I. Tre firſt is that extrajudicial and ſummary one, which 
we ſlightly touched in the firſt chapter of the pretent book(t), 


p) Finch. L. 264. F. N. B. 192. (s) FN B. 146. 
(q) Finch. ibid. F. N. B. 202. (t) See pag» 5. 
(r) Finch. L. 293, 294. F. N. B. 197. R 
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of entry by the legal owner, when another perſon, who hath 
no right, hath previouſly taken poſſeſſion of lands or tene- 
ments. In this cafe the party entitled may make a formal, 
but peaceable, entry thereon, declaring that thereby he takes 
poſſeſſion ; which notorious act of ownerſhip is equivalent to 
a feodal inveſtiture by the lord (v): or he may enter on any 
part of it in the ſame county, declaring it to be in the name 
of the whole (u): but if it lies in different counties, he muſt 
make different entries; for the notoriety of ſuch entry 
or claim to the pares or freeholders of Weſtmorland, is 
not any notoriety to the pares or freeholders of Suſſex. Alſo 
if there be two diſſeiſors, the party diſſeiſed muſt make his 
entry on both ; or if one diſſeiſor has conveyed the lands with li- 
very to two diſtin feoffees, entry muſt be made on both (w): 
for as their ſeiſin is diſtin, ſo alſo muſt be the act which 
diveſts that ſeiſin. If the claimant be deterred from enter- 
ing by menaces or bodily fear, he may make claim, as near 
to the eſtate as he can, with the like forms and ſolemni- 
ties: which claim is in force for a year and a day only (x). 
And therefore this claim, if it be repeated once in the ſpace of 
every year and day, (which is called continual claim) has the 
ſame effect with, and in all reſpeCts amounts to, a legal en- 
try (y). Such an entry gives a man ſeiſin (2), or puts him into 
immediate poſſeſſion that hath right of entry on the eſtate, 
and thereby makes him complete owner, and capable of 
conveying it from himſelf by either deſcent or purchaſe. 


Tuts remedy by entry takes place in three only of the 
five ſpecies of ouſter, viz, abatement, intruſion, and diſ- 
ſeiſin (a): for, as in theſe the original entry of the wrong- 
doer was unlawful, they may therefore be remedied by the 
mere entry of him who hath right. But, upon a diſcon- 
tinuance or deforeement, the owner of the eſtate cannot 
enter, but is driven to his action: for herein the original 


entry being lawful, and thereby an apparent right of poſ- 


(v) See book II. ch. 14. pag. 209. (y) Bid. §. 419. 423. 
(u) Lirt. F. 417. (2) Co. Litt. 15, 
(w) Co. Litt. 252, (a) 1bid. 237. 
(x) Litt, Y. 422, 
ſeſſion 
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ſeſſion being gained, the law will not ſuffer that right to 
be overthrown by the mere act or entry of the claimant. 


ON the other hand, in caſe of abatement, intruſion, or 
diſſeiſin, where entries are generally lawful, this right of en- 
try may be 7o/led, that is, taken away by deſcent. Deſcents, 

i which take away entries (b), are when any one, ſeized by 
| any means whatſoever of the inheritance of a corporeal he- 
1 riditament, dies, whereby the ſame deſcends to his heir: in 


5 this caſe, however feeble the right of the anceſtor might 
4 be, the entry of any other perſon who claims title to the 
4 freehold is taken away; and he cannot recover poſſeſſion 
againſt the heir by this ſummary method, but is driven to 
14 his action to gain a legal ſeiſin of the eſtate. And this, firſt, 
[Nl becauſe the heir comes to the eſtate by act of law, and not 
| by his own act; the law therefore protects his title, and 
will not ſuffer his poſſeſſion to be deveſted, till the claimant 
hath proved a better right. Secondly, becauſe the heir 
may not ſuddenly know the true ſtate' of his title: and 
therefore the law, which is ever indulgent to heirs, takes 
away the entry of ſuch claimant as neglected to enter on 
the anceſtor, who was well able to defend his title; and 
leaves the claimant only the remedy of a formal action 
againſt the heir (c). Thirdly, this was admirably adapted 
to the military ſpirit of the feodal tenures, and tended to 
make the feudatory bold in war; fince his children could 
not, by any mere entry of another, be diſpoſſeſſed of the 
lands whereof he died ſeiſed. And, laſtly, it is agreeable 
to the dictates of reaſon and the general principles of law. 


Fo k, in every complete title (d) to lands, there are two 
things neceſſary; the poſſeſſion or ſeiſin, and the right or 
property therein (e): or, as it is expreſſed in Fleta, the 
Juris et ſeiſinae conſunctio (f). Now, if the poſſeſſion be ſe- 
vered from the property, if A has the jus propreetatis, and 
B by ſome unlawful means has gained poſſeſſion of lands, 
this is an injury to A; for which the law gives a remedy, 

it. F. 3385—413. e) Mirror. c. 2. F. 27, 
8 Go 3 12 8 ks: * | 


(d) See book II. ch. 13. 
by 
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by putting him in poſſeſſion, but does it by different means 


according to the circumſtances of the caſe. Thus, as B, 
who was himſelf the wrongdoer, and hath obtained the 
poſſeſſion by either fraud or force, hath only a bare or naked 
poſſeſſion, without any ſhadow of right; A therefore, who 
hath both the right of property and the right of poſſeſſion, 
may put an end to his title at once, by the ſummary me- 
thod of entry. But, if B the wrongdoer dies ſeized of the 
lands, then B's heir advances one ſtep farther towards a 
good title: he hath not only a bare poſſeſſion, but alſo an 
apparent jus poſſeſſionis, or right of poſſeſſion. For the law 
preſumes, that the poſſeſſion, which is tranſmitted from the 
anceſtor to the heir, is a rightful poſſeſſion, until the con- 
trary be ſhewn : and therefore the mere entry of A is not 
allowed to evi the heir of B; but A is driven to his action 
at law to remove the poſſeſſion of the heir, though his en- 
try alone would have diſpoſſeſſed the anceſtor. 


So that in general it appears, that no man can recover 
poſſeſſion by mere entry on lands, which another hath by 
deſcent. Yet this rule hath ſome exceptions (g); wherein 
thoſe reaſons ceaſe, upon which the general doctrine is 
grounded ; eſpecially if the claimant were under any legal 
diſabilities, during the life of the anceſtor, either of infancy, 
coverture, impriſonment, inſanity, or being out of the 
realm; in all which caſes there is no neglect or /aches in the 
claimant, and therefore no deſcent ſhall bar, or take away 
His entry (h). And this title, of taking away entries by de- 
ſcent, is ſtill farther narrowed by the ſtatute 32 Hen. VII. 
c. 33. which enacts, that if any perſon diſſeiſes or turns ano- 
ther out of poſſeſſion, no deſcent to the heir of the diſſeiſor 
ſhall take away the entry of him that has right to the land, 
unleſs the diſſeiſor had peaceable poſſeſſion five years next 
after the diſſeiſin. But the ſtatute extendeth not to any 
feoffee or donee of the diſſeiſor, mediate or immediate (i): 
becauſe ſuch a one by the genuine feodal conſtitutions al- 
ways came into the tenure ſolemnly and with the lord's 

(g) See the particular caſes mention- Gilbert's law of tenurer, 
ed by Littleton, b. 3. ch. 6. the pria- (h) Co. Litt. 246. 


eiples of which are well explained in (i) 51d. 256, 
Vol. III. M concurrence, 
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concurrence, by actual delivery of ſeiſin or open and public 


inveſtiture. On the other hand, it is enacted by the ſtatute 
of limitations, 21 Jac. I. c. 16. that no entry ſhall be made 
by any man upon lands, unleſs within twenty years after 


his right ſhall accrue. And by the ſtatute 4 & 5 Ann. c. 16. 
no entry ſhall be of force to ſatisfy the ſaid ſtatute of limi- 
tations, or to avoid a fine levied of lands, unleſs an action be 


thereupon commenced within one year after, and proſe- 


cuted with effect. 


Uro an ouſter, by the/diſcontinuance of tenant in tail, 


ve have ſaid that no remedy by mere entry is allowed; but 


that, when the tenant in tail alienes the lands entailed, this 
takes away the entry of the iſſue in tail, and drives him to 
his action at law to recover the poſſeſſion (k). For, as in 
the former caſes the law will not ſuppoſe, without proof, 
that the anceſtor of him in poſſeſſion acquired the eſtate by 
wrong; and therefore, after five years peaceable poſſeſſion, 
and a deſcent caſt, will not ſuffer the poſſeſſion of the heir to 
be diſturbed by mere entry without action; ſo here, the law 
will not ſuppoſe the diſcontinuor to have Ae the eſtate 
without power ſo to do, and therefore leaves the heir in 
tail to his action at law, and permits not his entry to be 
lawful. Beſides, the alienee, who came into poſſeſſion by 
a lawful conveyance, which was at leaſt good for the life 
of the alienor, hath not only a bare poſſeſſion, but alſo an 
apparent right of poſſeſſion ; which is not allowed to be de- 
veſted by the mere entry of the claimant, but continues in 


force till a better right be ſhewn, and recognized by a le- 


| determination. And ſomething alſo perhaps, in fram- 
ing this rule of law, may be allowed to the inclination of 
the courts of juſtice, to go as far as they could in making 
eſtates- tail alienable, by declaring ſuch alienations to be 
voidable only and not abſolutely void. 


In caſe of deforcements alſo, where the deforciant had 
originally a lawful poſſeſſion of the land, but now detains it 
'wrongfully, he ſtill continues to have the preſumptive pri- 


(k) Co. Litt. 325. 


ma 
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na facie evidence of right; that is, poſſeſſion lawfully gain- 
ed. Which poſſeſſion ſhall not be overturned: by the mere 
entry of another ; but only by the demandant's ſhewing a 
better right in a courſe of law. ö 


Tunis remedy by entry muſt be purſued, according to 
ſtatute 5 Ric. II. ſt. 1. c. 8. in a peaceable and eaſy man- 
ner; and not with force or ſtrong hand. For, if one turns 
or keeps another out of poſſeſſion forcibly, this is an inju- 
ry of both a civil and a criminal nature. The civil is re- 
medied by an immediate reſtitution; which puts the antient 
poſſeſſor in fatu quo: the criminal injury, or public wrong, 
by breach of the king's peace, is punuſhed by fine to the 
king. For by the ſtatute 8 Hen. VI. c. g. upon complaint 
made to any juſtice of the peace, of a forcible entry, with 
ſtrong hand, on lands or tenements; or a forcible detainer 
after a peaceable entry; he ſhall try the truth of the com- 
plaint by jury, and, upon force found, ſhall reſtore the poſ- 
ſeſſion to the party ſo put out: and in ſuch caſe, or it an 
alienation be made to defraud the poſſeſſor of his right, 
(which is declared to be abſolutely void) the offender ſhall 
forfeit, for the force found, treble damages to the party 
grieved, and make fine and ranſom to the king. But this 
does not extend to ſuch as endeavour to keep poſſeſſion a- 
nu forti, after three years peaceable enjoyment of either 
themſelves, their anceſtors, or thoſe under whom they 
claim; by a ſubſequent clauſe of the ſame ſtatute, enforced 
by ſtatute 31 Eliz. c. 11. 


II. Tuvs far of remedies, where the tenant or occupier 
of the land hath gained only a mere poſſeſſion, and no appa- 
rent ſhadow of right. Next follow another claſs, which 
are in uſe where the title of the tenant or occupier is ad- 
vanced one ſtep nearer to perfection; ſo that he hath in 
him not only a bare poſſeſſion, which may be deſtroyed by 
entry, but alſo an apparent right of poſſeſſion, which cannot 
be removed but by courſe of Jaw : in the proceſs of which 
muſt be ſhewn, that though he hath at preſent poſſeſſion, 
and therefore hath the preſumptive right, yet there is a 

M 2 right 
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right of poſſeſſion, ſuperior to his, reſiding in him who 
brings the action. | 


THESE remedies are either by a writ of entry, or an 
afſiſ-: which are actions merely paſeſſory; ſerving only to 
rEgain that poſſeſſion, whereof the demandant [that is, he 
who ſues for the land) or his aticeſtors have been unjuſtly 

ö deprived by the tenant or poſſeſſor of the free hold, or thoſt 
| undet whom he claims. They meddle not with the #525! 
of property : only reſtoring the demandant to that ſtate or 
19 ſituation, in which he was (or by law ought to have been) 
before the diſpoſſeſſion committed. But this without any 
prejudice to the right of ownerſhip : for, if the diſpoſſeſſor 
has any legal claim, he may afterwards exert it, notwith- 
ſanding a recovery had againſt him in theſe poſſeſſory ar- 
tions. Only the law will not ſuffer him to be his own judge, 
and either take or maintain poſſeſſion of the lands, until he 
hath recovered them by legal means (): rather preſuming 
the right to have accompanied the antient ſeiſin, than to 
reſide in one who had no ſuch evidence in his favour. 


1. Tur firſt of theſe poſſeſſory remedies is by writ of 
entry; which is that which diſproves the title of the tenant 
or poſſeſſor, by ſhewing the unlawful means by which he 
entered or continues poſſeſſion (m). The writ is direct- 
ed to the ſheriff, requiring him to - command the tenant 
& of the land that he render (in Latin, praecipe quod reddat ) 
« to the demandant the premiſes in queſtion, which he 
&« claims to be his right and inheritance; and into which, 
& as he ſaith, the ſaid tenant hath not entry but by a 
« diſſeĩſin, intruſion, or the hike, made to the faid demund. 
c ant, within the time limited by law: or that upon re- 
&« fuſal he do appear in court on ſuch à day, to fhew 
& wherefore he hath not done it (n).“ This is the origi- 
nal proceſs, the prnecipe, upon which all the reſt of the ſuit 
is grounded; and from hence it appears, that what is re- 
quired of the tenant is in the alternative, either to deliver 
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ſeiſin of the lands, ar to ſhew caufe why he will not. 
Which cauſe may be either a denial of the fact of having 
entered by ſuch means as are ſuggeſted, or a juſtification 
of his entry by reaſon of title in himſelf, or thoſe under 
whom he makes claim: and hereupon the poſſeſſion of the 
land is awarded to him who produces the cleareſt right ta 


poſſeſs it. 


Ix our b books we find frequent mention made of 
the degrees, within which writs of entry are brought. If 
they be brought againſt the party himſelf who did the 
wrong, then they only charge the tenant himſelf with the 
injury; © non babuit ingreſſum niſi per intruſianem quam ipſe 
& fecit.“ But if the intruder, diſſeiſor, or the like, has made 
any alienation of the land to a third perſon, or it has de- 
ſcended to his heir, that circumſtance muft be alleged in 
the writ, for the action muſt always be brought againſt the 
tenant of the land; and the defect of his poſſeſſory title, whe- 
ther ariſing from his own wrong or that of thoſe under whom 
he claims, muſt be ſet forth. One ſuch alienation or de- 
ſcent makes the firſt (o) degree, which is called the per, 
becauſe then the form of a writ of entry is this; that the 
tenant had no right of entry, but by the original wrongdoer, 
who alienated the land, or from whom it deſcended, to 
him: © non babuit ingreſſum, n'fi per Gulielmum, qui ſe in 
&« illud intruſit, et illud tenenti dimiſit (p).“ A ſecond alie- 
nation or deſcent makes another degree called the per and 
cui; becauſe the form of a writ of entry, in that caſe, is, 
that the tenant had no title to enter, but by or under a prior 
alience, !» whom the intruder demiſed it; „ non babuit in- 
cc greſſum, niſi per Ricardum, cui Gulielmus illud dimiſit, gui 
6 ſe in illud intruſit (q) .“ Theſe degrees thus ſtate the ori- 
ginal wrong, and the title of the tenant who claims under 
ſuch wrong. If more than two degrees, that is, two alie- 
nations or deſcents were paſt, there lay no writ of entry at 


(o) Finch. L 262. Booth indeed third in the per and cui. Nut the 
(of real actions, 172.) makes the firſt difference is immaterial, 
degree to conſiſt in the original wrong (p) Booth. 1817. 

done, the ſecond in the per, and the (q) Finch. L. 263. F. N. B. 203, 
; 204. 
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the common law. For, as it was provided, for the quiet- 
neſs of men's inheritances, that no one, even though he 
had the true right of poſſeſſion, ſhould enter upon him who 


| had the apparent right by deſcent or otherwiſe, but was 


driven to his writ of entry to gain poſſeſſion ; ſo, after 
more than two deſcents or two conveyances were paſſed, the 
demandant, even though he had the right both of poſſeſſi- 
on and property, was not allowed this poſſeſſory action; but 
was driven to his writ of right, a long and final remedy, to 
puniſh his negle& in not ſooner putting in his claim, while 
the degrees ſubſiſted, and for the ending of ſuits, and qui- 
eting of all controverſies (r). But by the ſtatute of Marl- 
bridge 52 Hen. III. c. 30. it was provided, that when the 


number of alienations or deſcents exceeded the uſual de-. 


grees, a new Writ ſhould be allowed without any mention of 
degrees at all. And accordingly a new writ has been fram- 
ed, called a writ of entry in the po/?, which only alleges 
the injury of the wrongdoer, without deducing all the in- 
termediate title from him to the tenant: ſtating it in this 
manner ; that the tenant had no legal entry unleſs after, or 
ſubſequent to, the ouſter or injury done by the original diſ- 
poſſeſſor; (c non habuit ingreſſum niſi poſt intruſionem quam 
& Gulielmus in illud fecit;“ and rightly concluding, that 
if the original title was wrongful, all claims derived from 
thence muſt participate of the ſame wrong. Upon the 
latter of theſe writs it is (the writ of entry fur diſſeiſin in 
the paßt that the form of our common recoveries of land- 
ed eſtates is uſually grounded; which, we may remember, 
were obſerved in the preceding volume (s) to be fictitious 
aAions, brought againſt the tenant of the freehold (uſually 
called the tenant to the praccipe, or writ of entry) in which 
by colluſion the demandant recovers the land. 


Tus remedial inſtrument, of writ of entry, is applica- 
ble to all the caſes of ouſter before-mentioned, except that 
of diſcontinuance by tenant in tail, and ſome peculiar ſpe- 
cies of deſorcements. Such is that of deforcement of dow- 


fr) 2 left. 153. | (5) Book II. ch. 21. 
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er, by not aſſigning any dower to the widow within the time 
limited by law; for which ſhe has her remedy by a writ of 
dower, unde nibil balet (t). But if ſhe be deforced of part 
only of her dower, ſhe cannot then ſay that nibil habet; 
and therefore ſhe may have recourſe to another aQtion, by 
writ of right of deter: which is a more general remedy, 
extending either to part or to the whole; and is (with re- 
gard to her claim) of the ſame nature as the grand writ of 
right, whereof we ſhall preſently ſpeak, is with regard to 
claims in fee-ſimple (u). But in general the writ of entry 
is the univerſal remedy to recover poſſeſion, when wrong- 
fully withheld from the owner. It were therefore endleſs 
to recount all the ſeveral diviſions of writs of entry, which 
the different circumſtances of the reſpedive demandants 
may require, and which are furniſhed by the laws of Eng- 
land (v) : being plainly and clearly chalked out in that moſt 
antient and highly venerable collection of legal forms, the 
regiſtrum omnium brevium, or regiſter of ſuch writs as are 
fuable out of the king's courts, upon which Fitzherbert's 
natura brevium is a comment; and in which every man who 
is injured will be ſure to find a method of relief, exactly 
adapted to his own caſe, deſcribed in the compaſs of a few 
lines, and yet without the omiſſion of any material circum- 


(t) F. N. B. 147. 

(u) Idid. 16. 2 

(v) See Britton. c. 114 fol. 264. 
The moſt uſual were, 1. The writs 
of entry ſur diſſeiſin and of intruji- 
on : (F. N. B. 191. 203.) which are 
brought to remedy either of thoſe 
ſpecies of ouſter. 2. The writs of 
2 fuit infra actatem, and dum fuit 
non compis mentis: Ibid. 192. 202. 
which lie for a perſon of full age, or 
one who hath recovered his under- 
ſtanding, after having (when under 
age or inſane) aliened his lands; or 
for the heirs of ſuch alienor. 3. The 
writs of cui in vita and cui ante di- 
vertium: (Ibid. 193. 204.) for a 
woman, when a widow or divorced, 
whoſe huſband during the coverture 
(cut in vita ſua, vel cut ante diverti- 
um, ipſa contradicere non potuit) hath 
aliened her eſtate, 4. The writ ad 
cum munen legem: (id. 207.) for 


the reverſioner, after the alienation 

and death of the 1 tenant for 
life. 8. The writs in caſu previſe and 
in — caſu : (Ibid. — 
which lay not ad communem legem, 
but ate given by ſtat. Gloc. 6 Edw. I. 
c. 7. and Weltm. 2. 13 Edw. I. c. 24. 
for the reverſioner after the aliena- 
tion, but during the li e, of the te- 
nant in dower or other tenant for 
life, 6. The writ ad terminum gui 
frazteriit: (Lid. 201.) for the re- 
ver ſioner, when the poſſeſſion is withy 
heid by the leſſee or a ſtranger, after 
the determinzticn of a leafe for 
years. 7. The writ ceuſa matrime- 
mi praelecuti- (Bid. 20g.) for a 
woman who giveth land to a man in 

fee or for lite, to the intent that 
he may marry her, and he doth not. 

And the like in caſe of other de- 

forcements. 
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ſtance, So. that the wiſe and equitable proviſion of the 
ſtatute Weſtm. 2. 13 Edw. I. c. 24. for framing new writs 
when, wanted (v), is almoſt rendered uſeleſs” by the very 
great perfection of the antient forms. And indeed I know 
not whether it is a greater credit to our laws, to have ſuch 
a proviſion contained in them, or not to have occaſion, or 


at leaſt very rarely, to uſe it. 


* 


Ix the times of our Saxon anceſtors, the right of poſ- 
ſeſſion ſeems only to have been recoverable by writ of 
entry (x); which was then uſually brought in the county 
court. And it is to be obſerved, that the proceedings in 
theſe actions were not then ſo tedious, when the courts 
were held, and proceſs iſſued eyery three weeks, as after 
the conqueſt, when all caſes were drawn into the king's 
courts, and proceſs iſſued from termi to term; which 
was found exceeding dilatory, being at leaſt four times as 
flow as the other And hence a new remedy was invent- 
ed in many caſes, to do juſtice to the people and to de- 
termine the poſſeſſion, in the proper counties, and yet by 
the king's judges. This was the remedy by affiſe, of 
which we are next to ſpeak, 


2. Tur writ of aſſiſe is ſaid to have been invented 
by Glanvil, chief juſtice to Henry the ſecond (y); and, 
if fo, it ſeems to owe its introduction to the parliament 
held at Northampton, in the twenty-ſecond year of that 
prince's reign: when juſtices in eyre were appointed to go 
round the kingdom in order to take theſe aſſiſes; and the 
aſſiſes theraſelves (particularly thoſe of mort danceſior and 
nadel di ſſeiſin) were clearly pointed out and deſcribed (2). As 
a writ of entry is a real action which d:/proves the title of 
the tenant, by ſhewing the unlawful commencement of his 


(w) See page gr. 

(x) Gilb. Ten. 42. 

(y) Mirror. c. 2. F. 26. 

9055 9. S. domi nus feedi ne gat hae- 
redibas defuncti ſaiſino m ejuſdem feo- 
di, juſtitiarii demiui regis faciunt in- 
de fieri recogritionem er xii legales 
bomines, qualem ſaiſina i defunctus 
inde Pebait, die qua futt wivus et 


mortuus; et, ſicut recegnitum fuerit, 
ita haeredibus ejus reſtitnant. þ 10. 
Juſtitiarii domint regis faciant fieri 
recogmtionem de diſſeifinic fattis ſu- 
fer aſſiſam, a temporo gus dominus 
rex wenit in Angliam froxime pſt 
pacem faflam inter ipſum et regem 
flinm juum, (Spelm. Cod. 320.) 


poſſeſſion; 
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poſſeſſion; ſo an aſſiſe is a real action, which proves the title 
of the demandant, merely by ſnewing his, or his anceſtor's, 
poſſeſſion (a): and theſe two remedies are in all other re- 
ſpects ſo totally alike, that a judgment or recovery in one 
is a bar againſt the other: ſo that when a man's poſſeſſion 
is eſtabliſhed by either of theſe poſſeſſory actions, it can 
never be diſturbed by the ſame antagoniſt in any other of 
them. The word, a/ſiſe, is derived by fir Edward Coke 
(b) from the Latin fideo, to fit together; and it ſignifies, 
originally, the jury who try the cauſe, and fit together 
for that purpoſe. By a figure it is now made to ſignify 
the court or juriſdiftion, which ſummons this jury toge- 
ther by a commiſſion of aſſiſe, or ad aſſiſas capiendas; and 
hence the judicial aſſemblies held by the king's commiſſion 
in every county, as well to take theſe writs of aſſiſe, as 
to try cauſes at ni privs, are termed in common ſpeech 
the aſſiſet. By another ſomewhat ſimilar figure, the name 
aſſiſe is alſo applied to this action, for recovering poſſeſſion 
of lands: for the reaſon, faith Littleton (e), why ſuch writs 
at the beginning were called aſſiſes, was, for that in theſe 
writs the ſheriff is ordered to ſummon a jury, or aſſiſe; 
which is not expreſſed in any other original writ (d). 


Tuts remedy, by writ of aſſiſe, is only applicable to 
two ſpecies of injury by ouſter, viz. abatement, and a re- 
cent or novel diſſeiſin. If the abatement happened upon 
the death of the demandant's father or mother, brother or 
ſiſter, uncle or aunt, nephew or niece, the remedy is by 
an aſſiſe of mort d' anceſtor, or the death of one's anceſ- 
tor: and the general purport of this writ is to direct the 
ſheriff to ſummon a jury of aſſiſe, to view the land in queſ- 
tion, and to recognize whether ſuch anceſtor were ſeiſed 
thereof on the day of his death, and whether. the deman- 
dant be the next heir (e). And, in a ſhort time after, the 
judges uſually come down by the king's commiſſion to take 
the recognition of aſſiſe: when, if theſe points are found in 


(a) Finch. L. 284. (d) Co. Lite. 169. 
(b) 1 Iaſt. 153, (e) F. N. B. 195. Finch. L. 290, 
le) K 234. 


the 


186. PRIVATE Bock III. 


the afficmative, the law immediately transfers the poſſeſſion 
from the tenant to the demandant. If the abatement hap- 
pened on the death of one's grandfather or grandmother, 
then an aſſiſe of mort d' ancefior no longer lies, but a writ 
of ayle, or de avo; if on the death of the great grandfather 
or great grandmother, then a writ of beſayle, or de proavo; 
but if it mounts one degree higher, to the freſayle or grand- 
father's grandfather, or if the abatement happened upon the 
death of any collateral relation, other than thoſe before- 
mentioned, the writ is called a writ of caſinage, or de con- 


ſanguines (f). And the ſame points ſhall be enquired of in 


all theſe actions anceſrel, as in an aſſiſe of mort d anceſtor ; 
they being of the very ſame nature (g): though they differ 
in this point of form, that theſe anceſ{re] writs (like all other 
writs of praecipe) expreſsly aſſert the demandant's title, (viz. 
the ſeiſin of the anceſtor at his death, and his own right of 
inheritance) the aſſiſe aſſerts nothing directly, but only 
prays an enquiry whether thoſe points be fo (h). There is 
alſo another anceſtrel writ, denominated a nuper obiit, to e- 
ftabliſh an equal diviſion of the land in queſtion, where on 
the death of an anceſtor, who has ſeveral heirs, one enters 
and holds the others out of poſſeſſion (i). But a man is not 
allowed to have any of theſe poſſeſſory actions for an abate- 
ment conſequent on the death of any collateral relation, he- 
yond the fourth degree (k); though in the linea] aſcent he 
may proceed ad infinitum (|). For the law will not pay any 
regard to the poſſeſſion of a collateral relation, ſo very dil- 
tant as hardly to be any at all. | 


IT was always held to be law (m), that where lands were 
deviſable in a man's laſt will by the cuſtom of the place, 
there an afſiſe of mort d' anceſtor did not lie. For, where 
lands were ſo deviſable, the right of poſſeſſion could never be 
determined by a proceſs, which enquired only of theſe two 
points, the ſeiſin of the anceſtor, and the heirſhip of the 


(f )Finch. L. 266, 267. (k) Hale on F. N. B. 221. 

(8) Stat. Weſtm. 2. 13 Edw. I. c. 20, (I) Fitzh. Abr. tit. cgſinage. 15. 

(h) 2 Iſt. 399. (m) Bracton. J 4. de aſſiſ. mortis ante- 
(i) F. N. B. 197. Finch. L. 293. eefferis, c. 13. & 3. F. N. B. 196. 


demandant, 
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gemandant. And hence it might be reaſonable to conclude, 
that when the ſtatute of wills, 32 Hen. VIII. c. r. made all 
ſocage lands deviſable, an aſſiſe of mort d' anceſtor no longer 
could be brought of lands held in ſocage (n); and that now, 
ſince the ſtatute 12 Car. II. c. 24. which converts all tenures, 
a few only excepted, into free and common ſocage, it ſhould 
follow, that no aſſiſe of mort d' anceſtor can be brought of 
any lands in the kingdom ; but in caſe of abatements, re= 
courſe muſt be properly had to the more antient writs. of 
entry. | 


An aſſiſe of novel (or recent) diſſeiſin is an action of the. 
ſame nature with the aſſiſe of mort d' anceſior before- men- 
tioned, in that herein the demandant's poſſeſſion muſt be 
ſnewn. But it differs conſiderably in other points: particu- 
larly in that it recites a complaint by the demandant of the 
diſſeiſin committed, in terms of direct averment; whereup= 
on the ſheriff is commanded to reſeiſe the land and all the 
chattels thereon, and keep the ſame in his cuſtody till the 
arrival of the juſtices of aſſiſe; (which ſince the introduttion 
of giving damages, as well as the poſſeſſion, is now emitted) 
(o) and in the mean time to ſummon a jury to view the pre- 
miſes, and make recognition of the aſſiſe before the juit:- 
ces (p). Andif, upon the trial, the demandant can prove, 
firſt, a title; next, his actual ſeiſin in conſequence there. 
of; and laſtly, his diſſeiſin by the preſent tenant ; ke ſhall 
have judgment to recover his ſeiſin, and damages for the 
injury ſuſtained. | 


Tur proceſs of aſſiſes in general is called, by ſtatute 
Weſtm. 2. 13 Edw. I. c. 24. feſtinum remedium, in compa- 
riſon of that by a writ of entry; it not admitting of many 
dilatory pleas and proceedings, to which other real actions 
are ſubject (q). Coſts and damages were annexed to theſe 
poſſeſſory actions by the ſtatute of Gloceſter, 6 Edw. I c. 
1. before which the tenant in poſſeſſion was allowed to re- 
tain the intermediate profits of the land, to enable him to 


(n) See 1 Leon. 267, (p) F. N. B. 17. 
() Booth. 211, | (q) Booth. 262, 


perform 
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perform the feodal burthens incident thereunts, And, to pre- 
vent frequent and vexatious diſſeiſins, it is enacted by the 
ſtatute of Merton, 20 Hen. III. c. 3. that if a perſon diſ- 
ſeiſed recover ſeiſin of the land again by afliſe of novel d 
feiſn, and be again diſſeiſed of the ſame tenements by tie 
ſame diſſeiſſor, he ſhall have a writ of re- diſſeiſin; and, if 
he recover therein, the re- diſſeiſor ſhall be impriſoned ; 
and, by the ſtatute of Marlbridge, 52 Hen. III. c. 8. ſhall 
alſo pay 2 fine to the king; to which the ſtatute Weſtm, 
2. 13 Edw, I. c. 26. hath ſuper-added double damages to 
the party aggrieved. In like manner, by the ſame ftatute 
of Merton, when any lands or tenements are recovered by 
aſſiſe of mort d' anceſior, or other jury, or any judgment 
of the court, if the party be afterwards diſſeiſed by the 
ſame perſon againſt whom judgment was obtained, he ſhall 
have a writ of p»/i-diſſeiſin againſt him; which ſubjeAs the 
poſt-difſeiſſor to the ſame penalties as a re- diſſeiſor. The 
reaſon of all which, as given by fir Edward Coke (r), is 
becaufe ſuch proceeding is a contempt of the king's 
eourts, and in deſpite of the law; or, as BraQon more ful- 
ly expreſſes it (s), * talis qui ita convifius fuerit, dupliciter de- 
&« linguit contra regem: quia facit diſſeiſinam et roberiam con- 
« tra pacem ſuam; et etiam auſu temerario irrita facit ea, quae 
© jn curia domini regis rite acta ſunt : et propter duplex delice 
« tum merits ſuſtinere debet peenam duplicatam.” 


Ix all theſe poſſeſſory actions there is a time of limita- 
tion ſettled, beyond which no man ſhall avail himſelf of the 
poſſeſſion of himſelf or his anceſtors, or take advantage of 
the wrongful poſſeſſion of his adverſary, For if he be neg- 
ligent for a long and unreaſonable time, the law refuſes af- 
terwardsto lend him any aſſiſtance, to recover the poſſeſſion 
merely; both to puniſh his neglect. (nam leges vigilantibus, 
nun dormient ibus, ſubveniynt) and alſo becauſe it is preſum- 
ed that the ſuppoſed wrongdoer has in ſuch a length of 
time procured a legal title, otherwiſe he would ſooner have 
been ſued. This time of limitation by the ſtatute of Merton, 
20 Hen. III. c.8. and Weſtm. 1. 3 Edw. I. c. 39. was ſucceſ- 


tr) 2 id. £3, $4. s) L 4.6. 49. 
ſively 
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ſively dated from particular aeras, viz. from the return of 
king John from Ireland, and from the coronation, c. of 
king Henry the third. But this date of limitation continued 
ſo long unaltered, that it became indeed no limitation at all, 
it being above three hundred years from Henry the third's 
coronation to the year 1540, when the preſent ſtatute of li- 
mitations (t) was made. This, inftead of limiting actions 
from the date of a particular event, as before, which in 
proceſs of years grew abſurd, took another and more dire& 
courſe, which might endure for ever; by limiting a certain 
period, as fifty years for lands, and the like period (u) for 
cuſtomary or preſcriptive rents, ſuits, and ſervices {for there 
is no time of limitation upon rents reſerved by deed ( 
and egacting that no perſon ſhould bring any poſſeſſory 
action, to recover poſſeſſion thereof merely upon the ſeiſim, 
or diſpoſſeſſion of his anceſtors, beyond ſuch certain period. 
And all writs, grounded upon the poſſeſſion of the demandant 
himſelf, are directed to be ſued out within thirty years af. 
ter the diſſeiſin complained of; for if it be an older date, 
t can with no propriety he called a freſh, recent, or node! 
diſſeiſin: which name fir Edward Coke informs us was ori- 
ginally given to this proceeding, becauſe the difſeiſm muſt 
have been ſince the laft eyre or circuit of the juſtices, 
which happened once in ſeven years, otherwiſe the ac- 
tron was gone (x). And we may obſerve (y), that the limita - 
tion, preſcribed by Henry the ſecond at the firſt inſtitution 
of the aſſiſe of novel diſſeiſin, was from his own return into 
England after the peace made between him and the young 
king his ſon; which was but the year before. 


Wu r has been here obſerved may throw ſome light on 
the doctrine of remitter, which we ſpoke of in the ſecond 
chapter of this book (2); and which, we may remember, 


(t) 32 Hen. VIII. c. 2. Inſt. 9g.) and other ſubſequent wri- 
(u) So Berthelet's original edition ters have followed, make it only for- 
ef the ſtatute, A. P. 1540: and ty years for rents, &c, 
Cay's, Pickering's, and Ruffhead's e- (W/) 8 Rep. 65. 
ditions, examined with the record. (x) 1 Inſt. 153. Booch. 210. 
Raſtell's, and other intermediate e- (y) See pag. 184. 
editions, which fir Edward Coke (2 (2) See pag. 19. 


Was, 


- * 
, - 


ſeſſion, hath afterwards the freehold. caſt upon him by ſome 
ſubſequent defeQtive title, and enters by virtue of that title. 
In this caſe the law remits him to his antient and more cer- 
tain right, and by an equitable fiction ſuppoſes him to 
have gained poſſeſſion in conſequence, and by virtue, there- 
of: and this, becauſe he cannot poſſibly obtain judgment 
at law to be reſtored to his prior right, ſince he is him- 
ſelf the tenant of the land, and therefore hath nobody a- 
gainſt whom to bring his action. This determination of 
the law might ſeem ſuperfluous to an haſty obſerver ; who 
perhaps would imagine, that ſince the tenant hath now 
both the right and alſo the poſſeſſion, it little ſignifies by 
what means ſuch poſſeſſion ſhall be ſaid to be gained. But 
the wiſdom of our antient law determined nothing in vain. 
As the tenant's poſſeſſion was gained by a defeQive title, it 
was liable to be overturned by ſhewing that defect in a 
writ of entry; and then he muſt have been driven to his 
writ of right, to recover his juſt inheritance: which would 
have been doubly hard, becauſe, during the time he was 
himſelf tenant, he could not eſtabliſh his prior title by any 
poſſeſſory action. The law therefore remits him to his prior 
title, or puts him in the fame condition as if he had reco- 
vered the land by writ of entry. Without the remitter he 
would have had jus, et /ei/iram, ſeparate; a good right, but 
a bad poſſeſſion: now, by the remitter, he hath the moſt 
perfect of all titles, juris et ſeiſinae cunj undi ionem. 


III. By theſe ſeveral poſſeſſory remedies the right of poſ- 
ſeſſion may be reſtored to him, that is unjuſtly deprived 


thereof. But the right of poſſeſſion (though it carries with 


it a ſtrong preſumption) is not always concluſive evidence of 
the right of property, which may ſtill ſubſiſt in another man. 
For, as one man may have the poſſeſſion, and another the right 
of poſſeſſion, which is recovered by theſe poſſeſſory actions; ſo 
one man may have the right of poſſeſſion, and cannot there- 
fore be evicted by any poſſeſſory action, and another may 


have the right of property, which cannot be otherwiſe aſſert- 
| | ed 
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ed than by the great and final remedy of a writ of right, or 
ſuch correſpondent writs as are in the nature of a writ of 
right. 


Tunis happens principally in four caſes: 1. Upon diſ- 


continuance by the alienation of tenant in tail: whereby he, 


who had the right of poſſeſſion, hath transferred it to the 
alienee; and therefore his iſſue, or thoſe in remainder or 
reverſion, ſhall not be allowed to recover by virtue of that 
poſſeſſion, which the tenant hath ſo voluntarily transferred. 


2. In caſe of judgment given againſt either party by his 


own fault; or, 3. Upon trial of the merits, in any poſſeſſo- 
ry action: for ſuch judgment, if obtained by him who hath 
not the true ownerſhip, is held to be a ſpecies of deforce- 
ment; which however binds the right of poſſeſſion, and 


| ſuffers it not to be ever again diſputed, unleſs the right 


of property be alſo proved. 4. In caſe the demandant, who 
claims the right, is barred from theſe poſſeſſory actions by 
length of time and theſtatute of limitations before-mention- 
ed: for an undiſturbed poſſeſſion for fifty years, ought not to 
be deveſted by any thing, but a very clear proof of the abſo- 
lute right of property. In theſe four cafes the law applies 
the remedial inſtrument of either the writ of right itſelf, or 
ſuch other writs, as are ſaid to be of the ſame nature, 


1. AxD firſt, upon an alienation by tenant in tail, where- 
by the eſtate-tail is diſcontinued, and the remainder or re- 
verſion is by failure of the particular eſtate diſplaced, and 


turned into a mere right, the remedy is by action of forme- 


don, (ſecundum ſormam doni which is in the nature of a 
writ of right (a), and is the higheſt action that tenant in 
tail can have (b). For he cannot have an abſolute writ of 
right, which is confined only to ſuch as claim in fee-ſim- 
ple: and for that reaſon this writ of formedon was granted 
him by the ſtatute de donis or Weſtm. 2. 13 Edw. I. c. 1. 
which is therefore emphatically called hi writ of right (e). 


This writ is diſtinguiſhed into three ſpecies; a formedon in 


(a) Finch. L. 267, 


(b) Co: Litt. 316, 
(e) F. N. B. 286. 
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the deſeender, i in the remainder, and in the reverter. A writ 


of formedon in the deſcender lieth, where a gift in tail is made, 


and the tenant in tail alienes the lands entailed, or is diſſeiſ- 
ed of them, and dies; in this caſe the heir in tail ſhall have 
this writ of formedon i in the deſcender, to recover theſe 
lands, ſo given in tail, againſt him who is then the actual 
tenant of the freehold (d). In which action the deman- 
dant is bound to ſtate the manner and form of the gift in 
tail, and to prove himſelf heir ſecundum formam doni, A 
Yormedon in the remainder lieth, where a man giveth lands 
to another for life or in tail, with remainder to a third per- 
Ton in tail or in fee; and he who hath the particular eſtate 
dieth, without iſſue inheritable, and a Granger intrudes up- 
on him in remainder, and keeps him out of poſſeſſion (e). 
In this caſe the remainder- man ſhall have his writ of forme- 
don in the remainder, wherein the whole form of the gift 
1s ſtated, and the happening of the event upon which the 
remainder depended. This writ is not given in expreſs 
words by the ftatute de donis; but is founded upon the e- 
quity of the ſtatute, and upon this maxim in law, that if 
any one hath a right to the land, he ought alſo to have 
an action to recover it. A formedon in the reverter lieth, 
where there is a gift in tail, and afterwards by the death 
of the donee or his heirs without iſſue of his body, the re- 
verſion falls m upon the donor, his heirs, or aſſigns: in 
ſuch caſe the reverſioner ſhall have this writ to recover the 
lands, wherein he ſhall fuggeſt the gift, his own title 
to the reverſion minutely derived from the donor, and the 
failure of iſſue upon which his reverſion takes place (f). 
This lay at common law, before the ſtatute dedonis, if the 
donee aliened before he had perfoxmed the condition of the 
gift, by having iſſue, and afterwards died without any (g). 
The time of limitation in a formedon by ſtatute 21 Jac. I. c. 
16. is twenty years.; within which ſpace of time after his 
title accrues the demandant muſt bring his action, or elſe 


is for ever barred. ; 
(d) Bid. 211, 414. (f) Bid. 219. 8 Rep. £8. 
(e) Did. 217, (s) Finch. L. 268, 


2, Is 


Ch. 10. WR ON GS. 193 


2. In the ſecond caſe; if the owners of a particular eſtate, 
as for life, in dower, by the curteſy, or in fee- tail, are. bar- 
red of the right of poſſeſſion by a recovery had againſt them, 
through their default or non- appearance in a poſſeſſory ac- 
tion, they were abſolutely without any remedy, at the com- 
mon law ; as a writ of right does not lie for any but ſuch 
as claim to be tenants of the fee-ſimple. Therefore the 
ſtatute Weſtm. 2. 13 Edw. I. c. 4. gives a new writ for ſuch 

rſons, after their lands have been ſo recovered againſt 
them by default, called a guod ei deforceat ; which, though 
not ſtrialy a writ of right, ſo far partakes of the nature of 
one, as that it will reſtore the right to him, who has been thus 
unwarily deforced by his own default(h). But in caſe the re- 
covery were not had by his own default, upon defence in 
the inferior poſſeſſory action, this ſtill remains final with re- 
gard to theſe particular eſtates, as at the common law : and 
hence it is, that a common recovery (on a writ of entry 
in the poſt) had, not by default of the tenant himſelf, 
but (after his defence made and voucher of a third perſon 
to warranty) by default of ſuch vouchee, is now the 
uſual bar to cut off an eſtate-tail (i). 


3, 4. THIRDLY, in caſe the right of poſſeſſion be barred 
by a recovery upon the merits in a poſſeſſory action, or, 
laſtly, by the ſtatute of limitations, a claimant in fee-ſim- 
ple may have a mere writ of right; which is in its nature 
the higheſt writ in the law (k), and lieth only of an eſtate 
in fee-ſimple, and not for him who hath a leſs eſtate. This 
writ lies concurrently with all other real aQtions, in which 
an eſtate of fee-ſimple may be recovered ; and it alſo lies 
after them, being as it were an appeal to the mere right, 
when judgment hath been had as to the poſſeſſion in an in- 
ferior poſſeſſory action (I). But though a writ of right may 
be brought, where the demandant is entitled to the poſſeſ- 


(h) F. N. B. 1868. (. 
(i) See book II. eh, 21. (1) 
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ſion, yet it rarely is adviſable to be brought in ſuch caſes; 4 
as a more expeditious and eaſy remedy. is had, without 


meddling with the property, by proving the demandant's 
own, or his anceſtor's, poſſeſſion, and their illegal ouſter, 
in one of the poſſeſſory actions. But, in caſe the right of 
poſleſſon be loſt by length of time, or by judgment againſt 


the true owner in one of theſe inferior ſuits, there is no- 


other choice: this is then the only remedy that can be had; 
and it is of ſo forcible a nature, that it overcomes all 9 — 
ſtacles and clears all objections that may have ariſen to 


cloud and obſcure the title. And, after iſſue once joined 


in a writ of right, the judgment is abſolutely final; ſo 
that a recovery had in this action may be . in bar 
of any other claim or demand (m). 


THE pure, proper, or mere writ of right lies only, 


we have ſaid, to recover lands in fee-ſimple, unjuſtly 


withheld from the true proprietor. But there are alſo 


fome other writs which are ſaid to be in the nature of a2 
writ of right, becauſe their proceſs and proceedings do 


moſtly (though not intirely) agree with the writ of right: 
but in ſome of them the fee-ſimple is not demanded ; 
and in others not land, but ſome incorporeal heredita- 
ment. Some of theſe have been already mentioned, as 
the writ of right of dower, of formedon, &c: and the o- 
thers will hereafter be taken notice of, under their pro- 
per diviſions. Nor is the mere writ of right alone, or 


always, applicable to every caſe of a claim of lands in 


fee-ſimple : for if the lord's tenant in fee-ſimple dies 
without heir, whereby an eſcheat accrues, the lord ſhall 
have a writ of eſ/cheat (n), which is in the nature of a 
writ of right (0). And if one of two or more copar- 


ceners deforces the other, by ufurping the ſole poſſeſſion, 


the party aggrieved ſhall have a writ of right de ratio. 
nabili parte (p): which may be grounded on the ſeiſin 
of the anceſtor at any time during his life; whereas in 


(m) F. N. B. 6. Co. Litt. 158. (o) Booth. 138. 
(a) Lid. 143. 0 (p) F. N. B. 3. 
a nupe r 
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a nuper obiit (which 1s a poſſeſſory remedy (q)) he muſt be 
ſeized at the time of his death. But, waving theſe and. 
other minute diſtinctiom, let us now return to the general 


writ of right. 


Tunis writ ought to be firſt brought in the court-ba- 
ron (r) of the lord, of whom the lands are holden; and 
then it is open or patent: but if he holds no court, or 
hath waived | his right, remiſit curiam ſuam, it may be 
brought in the king s courts by writ of praecipe original- 
ly (s) ; and then it is a writ of right Joſe (t), being direct- 
ed to the ſheriff and not the lord (u). Alſo, when one of 
the king's immediate tenants in capite is deforced, his writ 
of right is called a writ of praccipe in capite (the improper 
uſe of which, as well as of the former praccipe, quia domi- 
nus remiſit curiam, ſo as to ouſt the lord of his juriſdiction, 
is reſtrained by magna carta (w), and, being directed to the 
ſneriff and originally returnable in the king's court, is 
alſo a writ of right cloſe (x). There is likewiſe a little 
writ of right clofe, ſecundum conſuetudinem manerii, which 
lies for the king's tenants in antient demeſne (y), and 
others of a ſimilar nature (), to try che right of their 
lands and tenements in the court of the lord excluſive- 
ly (a). But the writ of right patent itſelf may allo at any 
time be removed into the county court, by writ of lt (b), 
and from thence into the king's courts, by writ of pone (c) 
or recordari facias, at the ſuggeſtion of either party that 
there is a delay or deſect of juſtice (d). 


In the progreſs of this action (e), the demandant muſt 
allege ſome ſeiſin of the lands and tenements in himſelf, 


(1) See page 186. (a) Bracton. J. 1. c. 11. J. 4. tr. 1. 
(r) Append. No. I. §. 1 c. 9. &tr. 3. c. 13. §. 9. Old Te- 
(s) F. N. B. 2. Finch. L 313. nur. f /enir en ſecage. Old N. B. . 
(t) Booth. 91. garde. & t. briefe de reds claus. 
(u) Append. No. I. F. 4. F. N. B. 11. 
(w) c. 24. (b) Append. No. I. F. 2. 
(x) F. N. B. g. (c) Bid. F, 3 

y) See book II. ch. 6. (ch F. N. B. 3, 4 4. 
a Kitchen. tit. copyhold. (e) Appead. Ne, I. F. 5. 
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196 PRIVATE Book III. 
or elſe in ſome perfon under whom he claims, and then 

derive the tight from the perfon ſo ſeiſed to himfelf ; to 
Which the tenant may anſwer by denying che demand- 
- ants right, and averring that he has more right to hold 
the lands than the demandant has to demand them ; which 
pats the demandant upon the proof of his title: in which 
if he fails, or if the tenant can ſhew a better, the demand- 
ant and his heirs are perpetually barred of their claim; but 
if he can make it appear that his right is ſuperior to the 
tenant's, he tfhall recover the land againſt the tenant and 
his heirs for ever. But even this win of right, however 
ſuperior to any other, cannot be fued out at any diftance 
of time. For by the antient law no ſeiſin could be al- 
leged by the demandant, but from the time of Henry 
the firſt (); by the ſtatute of Merton, 20 Hen. III. c. 8. 
from the time of Henry the ſecond; by the ſtatute of 
Weſtm. 1. 3 Edw. I. c. 39. from the time of Richard the 
firſt; and now, by ſtatute 32 Hen, VIII. c. 2. ſeiſin in a 
writ of right ſhall be within ſixty years. So that the poſ- 
ſeſſion of lands in fee-ſimple uninterruptedly, for threeſcore 
years, is at preſent a ſufficient title againſt all the world; 
and cannot be impeached by any dormant claim what- 
ſoe ver. | 


I HAveE now gone through the ſeveral ſpecies of in- 
jury by ouſter or diſpoſſeſſion of the freehold, with the 
remedies applicable to each. In conſidering which I have 
been unavoidably led to touch upon much obſolete and 
abſtruſe learning, as it lies intecmixed with, and alone can 
explain the reaſon of, thoſe parts of the law which are 
now more generally in ufe. For, without contemplating 
the whole fabric together, it is impoſſible to form, any 
clear idea of the meaning and connection of thoſe dis- 
jointed parts, which ſtill form a conſiderabſe branch of 
the modern law; ſuch as the doctrine of entries and re- 
mitter, the levying of fines, and the ſuffering of com- 
mon recoveries. Neither indeed is any conſiderable part 


(f) Co. Litt. 114. 
of 


| 
ö 
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of that, which T have ſelected in this chapter from among 


the venerable monuments of our anceſtors, ſo abſolutely 


antiquated as to be out of force, though they are certain- 
ly out of uſe: there being, it muſt be owned, but a 
very few inſtances for more than a century paſt of pro- 
ſecuting any real action for land by writ of entry, aſſiſe, 
formedon, writ of right, or otherwiſe. The forms are in- 
deed preſerved in the praQtice of common recoveries: but 
they are forms, and nothing elle ; for which the very clerks 
that paſs them are ſeldom capable to aſſign the reaſon. 
But the title of lands is now uſually tried upon actions of 
ejetlment, or treſpaſs. 
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CHAPTER THE ELEVENTH. 


Or DISPOSSESSION, ox OUSTER, or 
_ CHATTELS REAL. 


. 


AVING in the preceding chapter conſidered with 
ſome attention the ſeveral ſpecies of injury by diſ- 
poſſeſſion or ouſter of the freehold, together with the re- 
gular and well- connected ſcheme of remedies by actions 
real, which are given to the ſubject by the common law, 


either to recover the poſſeſſion only, or elſe to recover at 


once poſſeſſion, and alſo to eſtabliſh the right of property; 
the method which I there marked out leads me next to 


conſider injuries by ouſter, or diſpoſſeſſion, of chattels real; 


that is to ſay, by amoving the poſſeſſion of the tenant 
either from an eſtate by ſtatute-merchant, ſtatute-ſtaple, 


or elegit ; or from an eſtate for years. 


I. OusTER, or amotion of poſſeſſion, from eſtates held 
by either ſtatute or eleg/t, is only liable to happen by a 
ſpecies of diſſeiſin, or turning out of the legal proprietor, 
before his eſtate is determined by raiſing the ſum for which 
it is given him in pledge. And for ſuch onſter, though the 
eſtate be merely a chattel intereſt, the owner ſhall have 
the ſame remedy, as for an injury to a freehold ; viz. by 
aſſiſe of n:vel diſſeiſin (a). But this depends upon the ſe- 


(2) F. N. B. 178. 
veral 
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veral ſtatutes, which create theſe reſpective intereſts (b), 
and which expreſsly provide and allow this remedy in cafe 
of difpoſſeſſion. Upon which account it is that fir Edward 
Coke obſerves (c), that theſe tenants are ſaid to hold their 
eſtates ut liberum tenementum, until their debts be paid: be- 
cauſe by the ſtatutes they ſhall have an aſſiſe, as tenant of 
the freehold ſhall have; ard in that reſpe& they have] 
the ſimilitude of a freehold (d). 


II. As for ouſter, or amation of poſſeſſion, from an 
eſtate for years; this happens only by a like kind of diſſei- 
ſin, ejection, or turning out, of the tenant from the occu- 
pation of the land during the continuance of his term, 
For this injury the law has provided him with two reme- 
dies, according to the circumſtances and fituation of the 
wrongdoer : the writ of cjeclione firmae; which lies againſt 
any one, the leſſor, reverſioner, remainder-man, or any 
ſtranger, who is himſelf the wrongdoer, and has commit- 
ted the injury complained of: and the writ of guare cecit 
infra terminum; which lies not againſt the wrongdoer or 
ejector himſelf, but his feoffee or other perſon claiming 
under him. Theſe are mixed actions, ſomewhat be- 
tween real and perſonal; for therein are two things re- 
covered, as well reſtitution of the term of Years, As da- 
mages for the ouſter or wrong, 


* 


1. A Wir then of ejeAione fir mae, or action of treſ- 
paſs in ejeAment, lieth, where lands or tenements are lett 
for a term of years; and atterwards the leſſor, reverſion- 
er, remainder-man, or any ſtranger, doth ejed or ouſt 
the leſſee of his term (e). In this caſe he ſhall have 
this writ of ejefion, to call the defendant to anſwer for 
entering on the lands ſo demiſed to the plaintiff for a term 
that is not yet expired, and ejecting him (f). And by this 
_ writ the plaintiff ſhall recover back his term, or the re- 
mainder of it, with damages. 


(b) Stat. Weſtm, 2. 14 Edw. l. (d) See book II. ch. 10. 
c. 18, Stat. de mercatoribus, 24 Edw. (e) F. N B. 220. 


III. c. 9. (f) See appendix, No. II. §. 1. 
(e) 1 laſt. 43. 
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200 PRIVATE 


Book III. 


| inci the difuſe of real actions, this mixed proceed- 
ing is become the common method of trying the title to 


lands or tenements. It may not therefore be improper to 


delineate, with ſome degree of minuteneſs, its hiſtory, the 
manner of its proceſs, and the principles whereon it Js 


grounded, 


Wr have before ſeen (g), that the writ of covenant, for 


breach of the contract contained in the leaſe for years, was 


antiently the only ſpecific remedy for recovering againſt 
the leſſor a term from which he had ejected the leſſee, 
together with damages for the ouſter. But if the leſſee 
was ejected by a ſtranger, claiming under a title ſuperior (h) 
to that of the leſſor, or by a grantee of the reverſion, 
(who might at any time by a common recovery have 
deſtroyed the term (i) ) though the leſſee might ſtill main- 
tain an action of covenant againſt the leſſor, for non-per- 
formance of his contra& or leaſe, yet he could not by any 
means recover the term itſelf. If the ouſter was commit- 
ted by a mere ſtranger, without any title to the land, 
the leſſor might indeed by a real action recover poſſeſſion 
of the freehold, but the leſſce had no other remedy againſt 
the eſector but in damages, by a writ of ejeAione firmae, 
for the treſpaſs committed in ejecting him from his farm (k). 
But afterwards, when the courts of equity began to 
oblige the ejector to make a ſpecific reſtitution of the 


| land to the party immediately injured, the courts of law 


alſo adopted the ſame method of doing complete juſtice ; 
and, in the proſecution of a writ of ejed ment, introduced a 
ſpecies of remedy not warranted by the original writ 


nor prayed by the declaration (which go only for da- 


br) See pag. 150. 

(h) F. N. B. 145. 

(i) See book II. ch. 9. 

(Kk) P. 6. Ric. 2. jectiene fir mae 
„ que nn ation de treſpaſs cn ſon 
nature, et le plaintiff ne recovera ſon 
ter me que eft 2 wenir, ntent plus gue 
en treſpaſs home recevera damages 
pur treſpaſs ment fait, mes a feſer; 
ve il comvient a ſuer par action de 
cen al comen law a recovery 


fon terme qued tota curia conceſſit... 
Et per Belknap, la comen ley eft, lou 

home eft oufte 4 fon terme par eftran- 

ger, il avera cjectione firmae werſus 

ceſt; que luy ouſle;, et fil ſoit oaſte par 

fon leffor, briefe de corenant;, et , 

par lefſee ou grantee de reverſion, 

briefe de covenant werſus ſon or, 
et countera eſpecial count, Tc. (Fitz, 
abr. t. eject. 4. 


mage: 
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mages merely, and are ſilent as to any reſtitution) Vit. 4 
judgment to recover the term, and a writ, of poſſeſſion 


thereupon (). This method ſeems to have been ſettled 


as early as the reign of Edward IV. (m]): though it hath. 


been ſaid (n) to have firſt begun under Henry VII, becauſe 
it probably was then firſt applied to it's preſent principal 
uſe, that of trying the title to the land. | 


Tar better to apprehend the contrivance, whereby this 
end is effected, we muſt recolle& that the remedy by 
ejectment is in its original an action brought by one who 
hath a leaſe for years, to repair the injury done him by 
diſpoſſeſſion. In order therefore to convert it into a 
method of trying titles to the freehold, it is firſt neceſſary 
that the claimant do take poſſeſſion of the lands, to em- 
power him to conſtitute a leſſee for years, that may be ca- 
pable of receiving this injury of diſpoſſeſſion. For it would 
be an offence, called in our law maintenance, (of which in 
next book) to convey a title to another, when the grantor 
is not in poſſeſſion of the land: and indeed it was doubt- 
ed at firſt, whether this occaſional poſſeſſion, taken 
merely for the purpoſe of conveying the title, excuſed the 
leſſor from the legal guilt of maintenance (o). When 
therefore a perſon, who hath right of entry into lands, de- 
termines to acquire that poſſeſſion, which is wrongfully 
withheld by the preſent tenant, he makes (as by law he 
may) a formal entry on the premiſes; and being ſo in 
poſſeſſion of the ſoil, he there, upon the land, ſeals and 
delivers a leaſe for years to ſome third perſon or ſeſſee: 
and, having thus given him entry, leaves him in poſſeſſion 
of the premiſes. This leſſee is to ſtay upon the land, 
till the prior tenant, or he who had the previous pgſleſ- 
ſion, enters thereon afreſh and ouſts him; or till ſome 
other perſon (either by accident or by agreement before- 
hand) comes upon the land, and turns him out or ejects him. 


(1) See append. No. II. §. 4. minum; et, fi nul ſoit ar re, dongues. 
prope fin. tout in damages. (Bro. Abr. t. quare 
- (m) 5 Ee. I. 6. Per Fairfax; ejecit infra terminum. 6). 

Fame port ejectiane fir mae, le plain- (n] F. N. B. 220. | 
tiff recovera ſon terme qui eft arere, (o) 1 Ch. Rep. append. 39. 
froten comme in quare ejecit infra ter- | , | 
For 
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For this injury the leſſee is entitled to his action of eject- 
ment againſt the tenant, or this caſual ejector, which ever 
it was that ouſted him, to recover back his term and da- 
mages. But where this action is brought againſt ſuch a 
caſual ejeQor as is before mentioned, and not againſt the 
very tenant in poſſeſſion, the court will not ſuffer the te- 
nant to loſe his poſſeſſion without any opportunity to de- 
fend it. Wherefore it is a ſtanding rule, that no plaintiff 
ſhall proceed in ejectment to recover lands againſt a caſual 
ejector, without notice given to the tenant in poſſeſſion (if 
any there be) and making him a defendant if he pleaſes, 
And, in-order to maintain the action, the plaintiff muſt, 
in cafe of any defence, make out four points before the 
court; viz. title, leafe, entry, and oufler. Firſt, he muſt 
ſhew a good 7itle in his leſſor, which brings the matter of 
right entirely before the court; then, that the ſeſſor, be- 
ing ſeiſed by virtue of ſuch title, did make him the /eaſe 
for the preſent term; thirdly, that he, the leſſee or plain- 
tiff, did enter or take poſſeſſion in conſequence of ſuch 
leaſe; and then, laſtly, that the defendant o»/ted or ejected 
him. Whereupon he ſhalt have judgment to recover his 
term and damages; and ſhall, in conſequence, have a writ 
of poſſeſſion, which the ſheriff is to execute, by deliver- 
ing him the undiſturbed and peaceable poſſeſſion of his 
9 | 


Tus is the regular method of bringing an action of 
ejectment, in which the title of the leſſor comes collate- 
rally and incidentally before the court, in order to ſhew 
the injury done to the leſſee by this ouſter. This me- 
thod muſt be ſtill continued in due form and ſtrictneſs. 
fave only as to the notice to the tenant, whenever the 
poſſeſſion is vacant, or there is no actual occupant of the 
premiſes; and alſo in ſome other caſes. But, as much 
trouble and formality were found to attend the actual 
making of the leaſe, entry, and ouſter, a new and more 
eaſy method of trying titles by writ of ejectment, where 
there is any actual tenant or occupier of the premiſes in 
diſpute, was invented ſomewhat more than a century ago, 


by the lord * juſtice Rolle, who then ſat in the court 
| of 
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of upper bench; ſo called during the exile of king Charles 
the ſecond. This new method entirely depends upon a 
ſtring of legal fictions: no actual leaſe is made, no actual 
entry by the plaintiff, no actual ouſter by the defendant; 
but all are merely ideal, for the ſole purpoſe of trying the 
title. To this end, in the proceeding (p) a leaſe for a term of 
years is ſtated to have been made, by him who claims 
title to the plaintiff who brings the action; as by John 
Rogers to Richard Smith; which plaintiff ought to be 
ſome real perſon, and not merely an ideal fictitious one 
who has no exiſtence, as is frequently though unwarranta- 
bly praQtiſed (q): it is alſo ſtated that Smith, the leſſee, 
entered; and that the defendant William Stiles, who is 
called the caſual ejector, ouſted him; for which ouſter he 
brings this action. As ſoon as this action is brought, and 
the complaint fully ſtated in the declaration (r), Stiles, the 
caſual ejector, or defendant, ſends a written notice to the 
tenant in poſſeſſion of the lands, as George Saunders, in- 
forming him of the action brought by Richard Smith, 
and tranſmitting him a copy of the declaration; withal 
aſſuring him that he, Stiles the defendant, has no title 
at all to the premiſes, and ſhall make no defence; and 
therefore adviſing the tenant to appear in court and de- 
fend his own title: otherwiſe the caſual ejector will ſuffer 
judgment to be had againſt him; and thereby he, the ac- 
tual tenant Saunders wilf inevitably be turned out of 
poſſeſſion (s). On receipt of this friendly caution, if the 
tenant in poſſeſſion does not within a limited time apply to 
the court to be admitted a defendant in the ſtead of Stiles, 
he is ſuppoſed to have no right at all; and, upon judg- 
ment being had againſt Stiles the caſual ejector, Saun- 
ders the real tenant wall be turned out of poſſeſſion by 
the ſheriff. 


Bur if the tenant in poſſeſſion applies to be made 2 
defendant, it is allowed him upon this condition; that he 
enter into a rule of court (t) to confeſs, at the trial of the 


1p) See appendix, No. II. r, 2. 0 N No. II. F. 2. 
(q) 6 Mod. 30g. 
Ir) Append. No. II. C. 2. 
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204 PRIVAT A Book III. 
cauſe, three of the four requiſites for the maintenance of 
the plaintiff's action; viz. the leaſe of Rogers the leſſor, 
the entry of Smith the plaintiff, and his ovffer by Saun- 
ders himſelf, now made the defendant inſtead of Stiles: 
which requiſites, as they are wholly fictitious, ſhould the 


_ defendant put the plaintiff to prove, he muſt of courſe 


be nonſuited for want of evidence; but by ſuch ſtipulated 
confeſſion of leaſe, entry, and ouſler, the trial will now ſtand 
upon the merits of the title only. This done, the decla- 
ration is altered, by inſerting the name of George Sauna- 
ders inſtead of William Stiles, and the cauſe goes down 
to trial under the name of Smith (the plaintiff) on the 
demiſe of Rogers, (the leflor) againſt Saunders, the new 
defendant. And therein the leflor of the plaintiff is 
bound to make out a clear title, otherwiſe his fiaitious 
leſſee cannot obtain judgment to have poſſeſñon of the 
land for the term ſuppoſed to be granted. But, if the 
leſſor makes out his title in a ſatisfactory manner, then 
judgment and a writ of poſſeſſion ſhall go for Richard Smith 
the nominal plaintiff, who by this trial has proved the 
right of John Rogers his ſuppoſed leſſor. Yet, to pre- 
vent - fraudulent recoveries of the poſſeſſion by colluſion 
with the tenant of the land, all tenants are obliged by 
ſtatute 11 Geo. II. c. 19. on pain of forfeiting three years 
rent, to give notice to their landlords, when ſerved with 
any declaration in ejectment: and any landlord may by 
leave of the court be made a co-defendant to the action; 
which indeed he had a right to demand, long before 
the proviſion of the ſtatute (u): in like manner as (pre- 
vious to the ſlatute of Weſtm. 2. c. 3.) if in a real action 
the tenant of the freehold made default, the remainder- 
man or reverſioner had a right to come in and defend the 
poſſeſſion ; leſt, if judgment were had againſt the tenant, 
the eſtate of thoſe behind ſhould be turned to a naked 
right (w). But if the new defendant fails to appear at 
the trial, and to confeſs leaſe, entry, and ouſter, the plain- 
tiff Smith muſt indeed be there nonſuited, for want of 
proving thoſe requiſites ; but judgment will in the end be 


(u) 7 Mod, 70. Salk. 2x7. (w) Bratton. J. f. c. 10. F 14. 
| entered 
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entered againſt the caſual ejector Stiles: for the condition 
on which Saunders was admitted a defendant is broken, 
and thereſore the plaintiff is put again in the ſame ſitua- 
tion as if he never had appeared at all; the conſequence 
of which (we have ſeen) would have been, that judgment 
would have been entered for the plaintiff, and the ſheriff, by 
virtue of a writ for that purpoſe, would have turned out 
Saunders, and delivered poſſeſſion to Smith. The fame 
proceſs therefore as would have been had, provided no 
conditional rule had been ever made, muſt now be purſu- 
ed as ſoon as the condition is broken. But execution 
ſhall be ſtayed, if any landlord after the default of his 
tenant applies to be made a defendant, and enters into 
the uſual rule, to confeſs leaſe, entry, and ouſter (x). 


Tur damages recovered in theſe actions, though for- 
merly their only intent, are now uſually (ſince the title has 
been conſidered as the principal queſtion) very ſmall and 
inadequate ; amounting commonly to one ſhilling or ſome 
other trivial ſum. In order therefore to complete the remedy, 
when the poſſeſſion has been Jong detained from him that 
has right, an action of treſpaſs alſo lies, after a recovery . 
in ejectment, to recover the meſne profits which the te- 
nant in poſſeſſion has wrongfully received. Which action 
may be brought in the name of either the nominal plain- 
tiff in the ejectment, or his leſſor, againſt the tenant in 
poſſeſſion ; whether he be made party to the ejectment, 
or ſuffers judgment to go by default (y). 


SUCH is the modern way, of obliquely bringing in 
queſtion the title to lands and tenements, in order to 
try it in this collateral manner; a method which is now 
univerſally adopted in almoſt every cafe. It is founded 
on the fame principle as the antient writs of aſſiſe, being 
calculated to try the mere poſſeſſary title to an eſtate; and 
hath ſucceeded to thoſe real actions, as being infinitely 
more convenient for attaining the end of juſtice: becauſe, 
the form of the proceeding being intirely fiQtitious, it is 


(x) Stat. 11 Ceo, II. c. 19. O 4 Burr, 668. 


wholly 
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wholly in the power of the court to direct the application 
of that fiction, ſo as to prevent fraud and chicane, and e- 
viſcerate the very truth of the title. The writ of eject- 
ment and its nominal parties (as was reſolved by all the 
judges (2) are judicially to be conſidered as the fictiti- 
4 ous form of an action, really brought by the leſſor of 
« the plaintiff againſt the tenant in poſſeſſion: invented, 
& under the controul and power of the court, for the ad- 
. vancement of juſtice in many reſpects; and to force the, 
« parties to go to trial on the merits, without being in- 
4 tangled in the nicety of pleadings on either ſide.” 


Bur a writ of ejectment is not an adequate means to try 
the title of all eſtates; for on ſuch things whereon an entry 
cannot in fa& be made, no entry ſhall be ſuppoſed by any 
fiction of the parties. Therefore an ejectment will not lie 
of an advowſon, a rent, a common, or other incorporeal he- 
reditament (a); except for tithes in the hands of lay appro- 

priators, by the expreſs purview of ſtatute 32 Hen. VIII. c. 
7. which doctrine hath ſince been extended by analogy to 
tithes in the hands of the clergy (b): nor will it lie in ſuch 
caſes, where the entry of him that hath right is taken away 
by deſcent, diſcontinuance, twenty years diſpoſſeſſion, or 
otherwiſe, 


Ty1s action of ejectment is however rendered a very 
eaſy and expeditious remedy to landlords whoſe tenants are 
in arrear, by ſtatute 4 Geo. II. c. 28. which enaQs, that e- 
very landlord, who hath by his leaſe a right of re-entry in 
caſe of non-payment of rent, when half a year's rent 1s 
due, and no ſufficient diſtreſs is to be had, may ſerve a de- 
claration in ejectment on his tenant, or fix the ſame upon 
ſome notorious part of the premiſes, which ſhall be valid, 
without any formal re-entry or previous demand of rent. 
And a recovery in ſuch ejeAment ſhall be final and concluſive, 
both in law and equity, unleſs the rent and all coſts be paid 
or tendered within fix calendar months afterwards. 


(e) Mich. 32 Geo, II. 4 Burr, 668. Stra. 64. 
(3) Brow aul. 129. Cro. Car. 492. (b) Cro, Car. 301. 4 Ld, Raym. 789. 


2. THE 
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2. Tux writ of quare ejecit infra terminum lieth, by the 
antient law, where the wrongdoer or ejector is not himſelf | 


in poſſeſſion of the lands, but another who claims under 
him. As where a man leaſeth lands to another for years, 
and, after, the leſſor or reverſioner entereth and maketh a 
feoffment in fee or for life of the ſame lands to a ſtranger : 
now the leſſee cannot bring a writ of ejectione firmae, or 
ejectment againſt the feoffee; becauſe he did not eje& 
him, but the reverſioner : neither can he have any ſuch 
action to recover his term againſt the reverſioner, who did 
ouſt him; becauſe he is not now in poſſeſſion. And upon 
that account this writ was deviſed, upon the equity of the 
ſtatute Weſtm. 2. c. 24. as in a caſe where no. adequate 
remedy was already provided (c). And the action is brought 
againſt the feoffee for deforcing, or keeping out, the origi- 
nal leſſee during the continuance of his term : and herein, 
as in the ejectment, the plantiff ſhall recover ſo much of 
the term as remains, and alſo damages for that portion of 
it, whereof he has been unjuſtly deprived. But ſince the 


introduction of fictitious ouſters, whereby the title may 


be tried againſt any tenant in poſſeſſion (by what means 
ſoever he acquired it) this action is fallen into diſuſe. 


(e) F. N. B. 198. 
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CHAPTER THE TWELFTH. 


Or TRESPASS. 


N the two preceding chapters we have conſidered 
1 ſuch injuries to real property, as conſiſted in an ou- 
fter, or amotion of the poſſeſſion. "Thoſe which remain 
to be diſcuſfed are ſuch as may be offered to a man's 
real property without any amotion from it. 


Tux ſecond ſpecies therefore of real injuries, or wrongs 
that affect a man's lands, tenements, or hereditaments, is 
by treſpaſs. Treſpaſs, in its largeſt and moſt extenſive 
ſenſe, ſignifies any tranſgreſſion or offence againſt the 
law of nature, of ſociety, or of the country in which we 
live; whether it relates to a man's perſon, or his proper- 
ty. Therefore beating another is a treſpaſs; for which 
(as we have formerly ſeen) an action of treſpaſs vi et 
armis in aſſault and battery will lie: taking or detaining 
a man's goods are reſpectively treſpaſſes; for which an 
action of treſpaſs vi et armis, or on the caſe in trover and 
converſion, is given by the law: ſo alſo non-performance 
of promiſes or undertakings is a treſpaſs, upon which an 
action of treſpaſs on the caſe in aſſumpſit is grounded: 
and, in general, any misfeaſance, or act of one man 
whereby another is injuriouſly treated or damnified, is a 
tranſgreſſion, or treſpaſs in its largeſt ſenſe ; for which we 
have already ſeen (a), that whenever the act itſelf is di- 
reQly and immediately injurious to the perſon or property 


(a) See pag. 123, 


of 
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of another, and therefore neceſſarily accompanied with 
ſome force, an action of treſpaſs vi et armis will lie; but, 
if the injury is only conſequential, a ſpecial action of treſ- 
paſs on the caſe may be brought. 


Bur in the limited and confined ſenſe, in which we are at 
preſent to conſider it, it ſignifies no more than an entry 
on another man's ground without a lawful authority, and 
doing ſome damage, however inconſiderable, to his real 
property. For the right of mewn and tuum, or property, 
in lands being once eſtabliſhed, it follows as a neceſſaty 
conſequence, that this right muſt be excluſive; that is, 
that the owner may retain to himſelf the ſole uſe and oc- 
cupation of his ſoil: every entry therefore thereon. with- 
out the owner's leave, and eſpecially if contrary to his 
expreſs order, is a treſpaſs or tranſgreſſion. The Roman 
laws ſeem to have made a direct prohibition neceſlary, in 
order to conſtitute this injury: * gui alienum fundum in- 
ce greditur, poteſi a domino, ft is praeviderit, probiberi ne 
&« ingrediatur (b) But the law of England, juſtly con- 
fidering that much inconvenience may happen to the ow- 
ner, before he has an opportunity tc forbid the entry, has 
carried the point much farther, and has treated every 
entry upon another's lands, (unleſs by the owner's leave, 
or in ſome very particular caſes) as an injury or wrong, 
for ſatisfaction of which an action of treſpaſs will lie; 
but determines the guantum of that ſatisfaction, by con- 
ſidering how far the offence was wilful or inadyertent, 
and by eſtimating the value of the actual damage ſuſtained. 


Every unwarrantable entry on another's foil the Taw 
entitles a treſpaſs by breaking bis claſe; the words of the 
writ of treſpaſs commanding the defendant to ſhew cauſe, 
quare clauſum querentis fregif. For every man's land is 
in the eye of the law incloſed and ſet apart from his 
neighbour's: and that either by a viſible and material 
fence, as one field is divided from another by a hedge; 
or, by an idea] inviſible boundary, exiſting only in 
the contemplation ef law, as & hen one man's land adjoins 


| (b) Jaff. 2. 1. 13. 
Ver. III. O | to 
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to another's in the ſame field. And every ſuch entry or 
breach of a man's cloſe carries neceſſarily along with it 
ſome damage or other: for, if no other ſpecial loſs can 
be aſſigned, yet ſtill the words of the writ itſelf ſpecify 
one general damage, viz. the treading down and bruiſing 
his herbage (c). 


Ons muſt have a property (either abſolute or tempo- 
rary) in the ſoil, and actual poſſeſſion by entry, to be able 
to maintain an action of treſpaſs; or at leaſt, it is requi- 
ſite that the party have a leaſe and poſſeſſion of the veſ- 
ture and herbage of the land (d). Thus if a meadow be di- 
vided annually among the pariſhioners by lot, then, after 
each perſon's ſeveral portion is allotted, they may be re- 
ſpectively capable of maintaining an action for the breach of 
their ſeveral cloſes (e); for they have an excluſive intereſt 
and freehold therein for the time. But before entry and 
actual poſſeſſion, one cannot maintain an action of treſ- 
paſs, though he hath the freehold in law (t). And there- 
ſore an heir before entry cannot have this action againſt 
an abator; though a diſſeiſee might have it againſt a diſ- 
ſeiſor, for the injury done by the diſſeiſin itſelf, at which 
time the plaintiff was ſeiſed of the land: but he cannot 
have it for any act done after the diſſeiſin, until he hath 
gained poſſeſſion by re-entry, and then he may well main- 
tain it for the intermediate damage done; for after his re- 
entry the law, by a kind of jus poffliminii, ſuppoſes the 
freehald to have all along continued in him(g). Nei- 
ther, by the common law, in caſe of an intruſion or de- 
forcement, could the party kept out of poſſeſſion ſue the 
wrongdoer by a mode of redreſs, which was calculated 
merely fot injuries committed againſt the land while in He 
poſſeſſion of the owner. Put by the ſtatute 6 Ann. c. 18. 
if a guardian or truſtee for any infant, a huſband ſeiſed 
jure uxoris, or a perſon having any eſtate or intereſt deter- 
minable upon a liſe or lives, ſhall, after the determination 


(e) F. N. B. 8), 88. (f) 2 Roll. Abr. 563. 


(d) Dyer. 235. 2 Roll. Abr. 5 49. (g) 11 Rep. 5. 
(e) Cie. Eliz, 42 r. 


of 
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of their reſpeQive intereſts, hold over and continue in 
poſſeſſion of the lands or tenements, they are now adjudg- 
ed to be treſpaſſors; and the reverſioner or remainder-man 
may once in every year, by motion to the court of chan- 
cery, procure the ceſiuy que vie to be produced by the 
tenant of the land, or may enter thereon in caſe-of his 
refuſal or wilful neglet. And, by the ſtatutes of 4 Geo. 
II. c. 28. and 11 Geo. II. c. 19. in caſe after the deter- 
mination of any term of life, lives, or years, any per- 
ſon ſhall wilfully hold over the ſame, the leſſor is entitled 
to recover by action of debt, either a rent of double the 
annual value of the premiſes, in caſe he himſelf hath de- 
manded and given notice in writing to deliver the poſſeſ— 
ſion; or elſe double the uſual rent, in caſe the notice of 
quitting proceeds from any tenant having power to deter- 
mine his leaſe, and he afterwards negleQs to carry it 
into due execution. 


A MAN is anſwerable for not only his own treſpaſs, 
but that of his cattle alſo: for if by his negligent keep- 
ing they ſtray upon the land of another (and much more 
if he permits, or drives them on) and they there tread 
down his neighbour's herbage, and ſpoil his corn or his 
trees, this is a treſpaſs for which the owner mult anſwer in 
damages. And the law gives the party injured a double re- 
medy in this caſe ; by permitting him to diſtrein the cat- 
tle thus damage-feaſant, or doing damage, till the owner 
ſhall make him ſatisfaction; or elſe by leaving him to 
common remedy in foro contentioſo, by action. And the 
action that lies in either of theſe caſes, of treſpaſs com- 
mitted upon another's land either by a man himſelf 
or his cattle, is the action of treſpaſs vi ef armis; whereby 
a man is called upon to anſwer, quare vi et armis clauſum 
ipfrus A. apud B. fregit, et blada ipſius A. ad valentiam 
centum ſolidorum ibidem nuper creſcentia cum quibuſdam ave- 
riis depaſtus fuit, conculcavit, et canſumpſit, Sc (h) : for the 
law alway couples the idea of force with that of intruſion 
upon the property of another. And herein, if any unwarrant- 

(h) Regitr. 94. ; 
O 2 able 
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able act of the defendant or his beaſts in coming upon the 
land be proved, it is an act of treſpaſs for which the plain- 


tiff muſt recover ſome damages; ſuch however as the j jury 
ſhall think proper to aſſeſs. 


Ix treſpaſſes of a permanent nature, where the injury 
is continually rene wed, (as by ſpoiling or conſuming the 
herbage with the defendant's cattle) the declaration way 
alledge the injury to have been committed by cant inuatian 
from one given day to another, (which is called laying: 
the action with a cantinuanlle] and the plaintiff ſhall not 
be compelled to bring ſeparate actions fox every day's ſe- 
parate offence (i). But where the treſpaſs is by one or 
ſeveral acts, each of which terminates in itſelf, and being 
once done cannot be done again, it cannot be laid with a 
continuando; yet if there be repeated acts of treſpaſs com- 
mitted, (as cutting down a certain number of trces) they 
may be laid to be Cone, not continually, but at divers 
days and times within a given period (k). 


In ſome caſes, treſpaſs is juſtifiable z or, rather, entry on 
another's land or houſe ſhall not in thoſe caſes be account- 
ed treſpaſs: as if a man comes there to demand ar pay mo- 
ney, there payable; or to execute, in a legal manner, the 
proceſs of the law. Alſo a man may juſtify entering in- 
to an inn or public houſe, without the leave of the owner 
firſt ſpecially. aſked; becauſe, when a man protcſles the 
keeping of ſuch inn or public houſe, he thereby gives a 
general licence to any perſon ta enter his doors, So a land- 
lord may juſtify entering to diſtrein for rent; a, common- 
er to attend his cattle, commonipg on another's land; 
and a reverſioner to ſee if any waſte be committed on the 
eſtate; for the apparent neceſſity of the thing (0. Alſo it 
bath been ſaid, that by the common law and cuſtom of 


England the poor arc allowed to enter and glean upon an- 
other's ground alter the harveſt, without being guilty of- 


(i) 2 Roll. Abr. 545. Lord Raym. 240. 7 Mod. 182. 
. (k) Salk. 638, 639. Lord Raym. 823, () 8 Rep, 146. | 
: treſpaſs ; 
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' treſpaſs (m): which humane proviſion ſeems borrowed 
from the moſaical law (n). In like manner the common 
law warrants the hunting of ravenous beaſts of prey, as 
badgers and foxes, in another man's land; becauſe the de- 
ſtroying ſuch creatures is profitable to the publick (o). But 
in caſes where a man miſdemeans himſelf, or makes an ill 
uſe of the authority with which the law entruſts him, he 
ſhall be accounted a treſpaſſer ab initio (p): as if one comes 
into a tavern and will not go put in a reaſonable time, 
but tarries there all night contrary to the inclinations of 
the owner; this wrongful act ſhall affect and have rela- 
tion back even to his firſt entry, and make the whole a 
treſpaſs (q). But a bare! non-feaſance, as not paying for 
the wine he calls for, will not make him a treſpaſſer ; for 
this is only a breach of contract, for which the taver- 
ner ſhall have an action of debt or aſſump/it againſt him (r). 
So if a landlord diſtreined for rent, and wilfully killed 
the diſtreſs, this by the common law made him a treſ- 
paſſer ab initio (s) and ſo indeed would any other irre- 
gularity have done, till the ſtatute 11 Geo. II. c. 19. 
which enacts that no ſubſequent irregularity of the land- 
lord ſhall make his firſt entry a trefpaſs; but the party 
injured ſhall have a ſpecial action on the caſe of the real 
ſpecific injury ſuſtained, unleſs tender of amends hath 
been made. But till, if a reverſioner, who enters on 
pretence of ſeeing waſte, breaks the houſe, or ſtays there 
all night; or if the commoner who comes to tend his cat- 
tle, cuts down a tree; in theſe and ſimilar caſes the law 
judges that he entered for this unlawful purpoſe, and 
therefore, as the act which demonſtrates ſuch his purpoſe 
is a treſpaſs, he ſhall be eſteemed a trepaſſer ab init (t). 
So alſo in the caſe of hunting the fox or the badger, a man 
cannot juſtify breaking the ſoil, and digging him out of 
his earth: for though the law warrants the hunting of 


(m) Gilb. Ev. 2:3. Trials per pais. ch. (p) Finch. L. 47. Cro. Jac. 148. 


18. pag. 438. (q) 2 Roll, Abr. 561. 
(n) Levit. c. 19. v. 9. & c. 23. v. 22. (r) 8 Rep. 147. 

Deut. c. 24. v. 19, @c, © (s) Finch. L. 47. 
(o) Cro. Jac. 321. (t) 8 Rep. 146. 


O 3 ſuch 
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ſuch noxious animals for the public good, yet it is held 
(u) that ſuch things muſt be done in an ordinary and 
uſual manner; therefore that being an ordinary courſe 
to kill them, viz. by hunting, the court held that the 
digging for them was unlawful. 


A Max may alſo juſtify in an action of treſpaſs, on ac- 
count of the freehold and right of entry being in himſelf; 
and this defence brings the title of the eſtate in queſtion. 
This is therefore one of the ways deviſed, ſince the diſ- 
uſe of real actions, to try the property of eſtates ; though 
it is not ſo uſual as that by ejectment, becauſe that, 
being now a mixed action, not only gives damages for 
the ejection, but alſo poſſeſſion of the land: whereas in 
treſpaſs, which is merely a perſonal ſuit, the right can 
be only aſcertained, but no poſſeſſion delivered; nothing 
being recovered but damages for the wrong committed, 


In order to prevent trifling and vexatious actions of 
treſpaſs, as well as other perſonal actions, it is (inter 
alia) enacted by ſiatutes 43 Eliz. c. 6. and 22 and 23 Car. 
II. c. 9. $. 136. that where the jury who try an action 
of treſpaſs, give leſs damages than forty ſhillings, the 
plaintiff ſhall be allowed to more coſts than, dama- 
ges; unleſs the judge ſhall certify under his hand that the 
freehcld or title of the land came chiefly in queſtion, 
But this rule now admits of two exceptions more, which 
have been made by ſubſequent ſtatutes. One is by ſta- 
tüte 8 & W. III. c. 11. which enadts, that in all actions 
of treſpaſs, wherein it ſhall appear that the treſpaſs was 
v ilful and malicious, and it be fo certified by the judge, 
the plaintiff ſhall recover full coſts, Every treſpaſs is 
wilful, where the defendant has notice, and 1s eſpecially 
forewarned not to come on the land; as every treſpaſs 
is malicious, though the damage may nut amount to ſorty 
ſhillings, where the intent of the defendant plainly 
appears to be to harraſs and diſtreſs the plaintiff. The 


(u) Cro. Jac. 321. 
other 
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other exception is by ſtatute 4 & 5 W. & M. c. 23. 
which gives full coſts againſt any inferior tradeſman, ap- 
prentice, or other diſſolute perſon, who is convicted of a 
treſpaſs in hawking, hunting, fiſhing, or fowling upon 
another's land. Upon this ſtatute it has been adjudged, 
that if a perſon be an inferior tradeſman, as a clothier 
for inſtance, it matters not what qualification he may 
have in point of eſtate; but, if he be guilty of ſuch treſ- 
paſs, he ſhall be liable to pay full coſts (w). 


(w) Lord Raym. 149. 
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CHAPTER THE THIRTEENTH. 


Or NUSANCE. 


F 


Third ſpecies of real injuries to a man's lands and 

tenements, is by nuſance. Nuſance, nocumentum, 
or annoyance, ſignifies any thing that worketh hurt, in- 
convenience, or damage. And nuſances are of two kinds; 
public or common nuſances, which affect the public, and 
are an annoyance to al/ the king's ſubjects; for which 
reaſon we muſt refer them to the claſs of public wrongs, 
or crimes and miſdemeſnors: and private nuſances; which 
are the objects of our preſent conſideration, and may be 
defined, any thing done to the hurt or annoyance of the 
lands, tenements, or hereditaments of another (a). We 
will therefore, firſt, mark out the ſeveral kinds of nu- 
ſances, and then their reſpective remedies. 


I. Ix diſcuſſing the ſeveral kinds of nuſances, we will 
conſider, firſt, ſuch nuſances as may affect a man's corpo- 
real hereditaments, and then thoſe that may damage ſuch 
as are incorporeal, 


1. FirsT, as to corporeal inheritances. If a man builds 
a houſe ſo cloſe to mine that his roof overhangs my roof, 
and throws the water off his roof upon mine, this is a 
nuſance, for which an action will lie (b). Likewiſe to 
'ereA a houſe or other building ſo near to mine, that 
it cops” up my antient lights and windows, is a nu- 


(a) Finch. L. 188. (b) F. N. B. 184. 
ſance 
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ſance of a ſimilar nature (c). But in this latter caſe it is 
neceſſary that the windows be antient, that is, have ſub- 
ſiſted there time out of mind ; otherwiſe there is no injury 
done. For he hath as much right to build a new edifice 
upon his ground, as I have upon mine; ſince every man 
may do what he pleaſes upon the upright or perpendicular 
of his own ſoil; and it was my folly to build ſo near ano- 
ther's ground (d). Alſo, if a perſon keeps his hogs, or - 
other noiſome animals, ſo near the houſe of another, that 
the ſtench of them incommodes him and makes the air 
unwholſome, this is an injurious nuſance, as it tends to 
deprive him of the uſe and benefit of his houſe (e). A 
like injury is, if one's neighbour ſets up and exerciſes any 
offenſive trade; as a tanner's, a tallowchandler's, or the 
like: for though theſe are lawful and neceſſary trades, 
yet they ſhould be exerciſed in remote places; for the rule 
is, “ fic utere tuo, ut alienum non laedas:”* this therefore is 
an actionable nuſance (f). So that the nuſances which 
affect a man's dwelling may be reduced to theſe three: 
1. Overhanging it, which is alſo a ſpecies of treſpaſs, 
for cuj us eft ſolum q us eſt uſque ad ceelum: 2. Stopping 
antient lights: and, 3. Corrupting the air with noifeme 
ſmells : for light and air are two indiſpenſable requiſites 
to every dwelling. But depriving one of a mere matter of 
pleaſure, as of a fine proſpect, by building a wall, or the 
nike; this, as it abridges nothing really convenient or 
. neceſſary, is no injury to the ſufferer, and is therefore 
not an actionable nuſance (g). 


As to nuſances to one's Jands: if one eres a fmels- 
ing houſe for lead ſo near the land of another, that the 
vapor and ſmoke kills his corn and graſs, and damages his 
cattle therein, this is held to be a nuſance(h). And by 
conſequence it follows, that if one does any other ac, in 
itſelf lawful, which yet being done in that place neceſſarily 
tends to the damage of another's property, it is a nu- 
ſance: for it is incumbent on him to find ſome other 


(e] 9 Rep. 58. (e) 9 Rep. 88. (a) 9 Rep. 58. 
(d) Cro. Eliz, 118. Salk. 459, (f) Cro. Car. 310. (h) 1 Roll. Abr. 8g. 
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place to do that act, where it will be leſs- offenſive. 80 
alſo, if my neighbour ought to ſcour a ditch, and does 
not, whereby my land is overflowed, this is an actionable 
nuſance (i). 


Wirnu regard to other corporeal hereditaments: it is a 
nuſance to ſtop or divert water that uſes to run to another's 
meadow or mill (k); to corrupt or poiſon a water-courſe, 
by ereQting a dye-houſe or a lime-pit for the uſe of trade, in 
the upper part of the ſtream (I); or in ſhort to do any act 
therein, that in its conſequences) muſt neceſſarily tend to 
the prejudice of one's neighbour. So cloſely does the law 
of England enforce that excellent rule of goſpel-morality, 
of * doing to others, as we would they ſhould do unto 


44 gurſelves.”? 


2. As to ixcorpere:it hereditaments, the law carries itſelf 
with the ſame equity. If I have a way, annexed to my 
eſtate, acroſs another's land, and he obſtructs me in the 
uſe of it, either by totally ſtopping it, or putting logs a- 
croſs it, or ploughing over it, it is a nuſance: for in the 
firſt caſe I cannot enjoy my right at all, and in the latter I 
cannot enjoy it ſo commodiouſly as I ought (m). Alſo, if 
am entitled to hold a fair or market, and another perſon 
ſets up a fair or market ſo near mine that it does me a preju- 
dice, it is a nuſance to the freehold which I have in my mar- 
ket or fair (n). But in order to make this out to be a nuſance, 
it is neceſſary, 1. That my market or fair be the elder, other- 
wiſe the nuſance lies at my own door. 2. That the market 
be erected within the third part of twenty miles from mine. 
For Sir Matthew Hale (o) conſtrues the dieta, or reaſonable 
day's journey, mentioned by Bracton (p), to be twenty 
miles: as indeed it. is uſually underſtood not only in our 
own law (q), but alſo in the civil (r), from which we pro- 
bably borrowed it. So that if the new market be not 


(i) Hale on F. N. B. 427. (m) F. N. B. 183. 2 Roll. Abr. 140. 
(Kk) F. N. B. 184. (n) F. N. B. 184. 2 Roll. Abr. 140. 
4!) ous 89. 2 Roll. Abr141. (o) Hale on F. N. B. 184, 

I.“) „ 3. c. 16. (q) 2 laſt, 567. (r) FF. 2. 11. 1. 


0 within 
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within ſeven miles of the old one it is no nuſance : for it 
is held reaſonable that every man ſhould have a market 
within one third of a day's journey from his own home; 


that, the day being divided into three parts, he may ſpend 
one part in going, another in returning, and the third in 
tranſacting his neceſſary buſineſs there. If ſuch market or 
fair be on the ſame day with mine, it is prima facie a nu- 
ſance to mine, and there needs no proof of it, but the 
law will intend it to be ſo: but if it be on any other day, 
it may be a nufance ; though whether it ij ſo or not, can- 
not be intended or preſumed, but I muſt make proof of it 
to the jury. If a ferry is erected on a river, ſo near another 
antient ferry as to draw away its cuſtom, it is a nuſance to 
the owner of the old one. For where there is a ſerry by 
preſcription, the owner is bound to keep it always in re- 
pair and readineſs, for the eaſe of all the king's ſubjeQs 
otherwiſe he may be grievouſly amerced (s): it would be. 
therefore extremely hard, if a new ferry were ſuffered to 
ſhare his profits, which does not a!ſo ſhare his burthen. 
But, where the reaſon ceaſes, the law alſo ceaſes with it: 
therefore it is no nuſance to ereCt a mill ſo near mine as to 
draw away the cuſtom, unleſs the miller alſo intercepts the 
water. Neither is it a nuſance to ſet up any trade, or 2 
ſchool, in neighbourhood or rivalſhip with another: for 
by ſuch emulation the public are like to be gainers; and, 


if the new mill or ſchool occaſion a damage to the old one, 
it is damnum abſque injuria (t). 


II. Lyr us next attend to the remedies, which the law 
has given for this injury of nuſance. And here I muſt pre- 
miſe that the law gives no private remedy for any thing but 
a private wrong. Therefore no adtion lies for a public or 
common nuſance, but an indiment only: becauſe the da- 
mage being common to all the king's ſubjects, no one can 
aſſign his particular preportion of it; or, if he could, it 
would be extremely hard, if every ſubject in the kingdom 
were allowed to harraſs the offender with ſeparate acti- 
ons. For this reaſon, no perſon, natural or corporate, can 


(s) 2 Roll. Abr, 140. (t) Hale on F. N. B. 184. 
have 


* 
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have an action for a public nuſance, or puniſh it: but only 


the king in his public capacity of ſapreme governor, and 


pater-familias of the kingdom (u). Yet this rule admits of 
one exception; where a private perſon ſuffers fome extra- 
ordinary damage, beyond the reſt of the king's ſubjeQs, 
by a public nuſance: in which caſe he ſhall have a private 
ſatisfaQtion by action. As if, by means of a ditch dug a- 
croſs a public way, which is a' common nuſance, a man 
or his horſe ſuffer any injury by falling therein ; there, for 
this particular damage, which is not common to others, 
the party ſhall have his action (w). Alſo if a man hath 
abated, or removed, a nuſance which offended him (as 
we may remember it was ſtated, in the firſt chapter of 
this book, that the party injured hath a right to do) in 
this caſe he is entitled to no action (x). For he had 
choice of two remedies; either without ſuit, by abating it 
himſelf, by his own mere act and authority; or by ſuit, 
in which he may both recover damages, and remove it by 
the aid of the law: but having made his election of one 
remedy, he is totally precluded from the other. 


Tux remedies by ſuit, are, 1. By action en the caſe for 
damages; in which the party injured ſhall only recover a 
ſatis faction for the injury ſuſtained ; but cannot thereby 
remove the nuſance. Indeed every continuance of a nu- 
ſance is held to be a freſh one (y); and therefore a freſh 
action will lie, and very exemplary damages will probably 
be given, if, after one verdict againſt him, the defendant 
has the hardineſs to continue it. Yet the founders of the 
law of England did not rely upon probabilities merely, in 
order to give relief to the injured. They have therefore 
provided two other actions; the afſi/e of nuſance, and the writ 
of guꝛd permittat profiernere: which not only give the plain- 
tiff ſatisfaction for his injury paſt, but alſo ſtrike at the 
root and remove the cauſe itſelf, the nuſance that occaſion- 
ed the injury. Theſe two actions however can only be 


(ul Vzcch. 341, 342. (x) 9 Rep. ss. 
{w} Co. Lat £5. x Rep. 73. (5) 2 Leon. pl. 12g. Cro. Eliz. 402. 


brought 
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brought by the tenant of the freehold; ſo that 8 teſſee for 
years is confined to his action upon the caſe (Z). 


2. Ax afſiſe of nuſance is a writ, wherein, it is fated that 


the pacty injured complains of ſome particular ſact done, ad 
nocumentum liberi tenementi ſui, and therefore commanding. 


the ſheriff to ſummon an aſſiſe, that is, a jury, and view 
the premiſes, and have them at the next commiſſion of 
aſſiſes, that juſtice may be done therein (a): and, if the 
aſſiſe is found for the plaintiff, he ſhall have judgment of 
two things; 1. To have the nufance abated; and 2. To 
recover damages (b). Formerly an aſſiſe of nuſance only 
lay againſt the very wrongdoer himſelf who levied, or did, 
the nuſance; and did not lie againit any perſon to whom 
he had aliened the tenements, whereon the nuſance was 
ſituated. This was the immediate reafon for making that 
equitable proviſion in ſtatute Weſtm. 2 13 Edw. L. c. 24. 
for granting a ſimilar writ, iz caſu cunſimili, where no former 
precedent was to be found. The ftatute enafts, that . de 
6 cacters non recedant querentes a curia domini regis, pro es 
„ guad tenementum transferetur de uns in alium; and then 
gives the form of a new writ in this cafe: which only dif- 


fers from the old one in this, that, where the aſſiſe is 


brought againſt the very perſon only who levied the nu- 
ſance, it is ſaid, gzod A. (the wrongdoer) injuſte leuauit 
« tale nacu mentum; but, where the lands are aliened to 
another perſon, the complaint is againſt both; “ quod A. 
(the wrongdoer) et B. (the alience) levaverunt (c). For 
every continuation, as was before ſaid, is a freſh nuſancæ; 
and therefore the complaint is as well grounded againſt the 


alienee who continues it, as againſt the alienor who firſt 
levied it. 


3. Brok this ſtatute, the party injured, upon any ali- 
enation of the land wherein the nuſance was ſet up, was 
driven to his quad permittat praſternere; which is the nature 
at a writ of right, and therefore ſubje& to greater de- 

% Ln 85 8 
1475. 
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lays {d). This is a writ commanding the defendant to per- 
mit the plaintiff to abate, guad permittat proſternere, the nu- 
ſance complained of: and, unleſs he ſo permits, to ſum-. 
mon him to appear in court, and ſhew cauſe why he will 
not (e). And this writ lies as well for the alienee of the 
party firſt injured, as againſt the alienee of the party firſt 
injuring ; as hath been determined by all the judges (f). 
And the plaintiff ſhall have judgment herein to abate the 
nuſance, and to recover damages againſt the defendant. 


Bork theſe actions, of affiſe of nuſance, and of quzd. 
permittat proſternere, are now out of uſe, and have given way 
to the action on the caſe; in which, as was before ob- 
ſerved, no judgment can be had to abate the nuſance, but 
only to recover damages. Yet, as therein it is not neceſ- 
ſary that the freehold ſhould be in the plaintiff and defen- 
dant reſpectively, as it muſt be in theſe real actions, but it 
is maintainable by one that hath poſſeſſion only, againſt - 
another that hath like poſſeſſion, the proceſs is therefore 
eaſier : and the effect will be much the ſame, unleſs a man 
has a very obſtinate as well as an ill- natured neighbour 
who had rather continue to pay damages, than remove his 
nuſance. For in ſuch caſe, recourſe muſt at laſt be had to 
the old and ſure remedies, which will effectually conquer 
the defendant's perverſeneſs, by ſending the ſheriff with his 


paſſe comitatus, or power of the county, to level it. 


(d) 2 Iſt. 40s. | (e) F. N. B. 124. (f) 5 Rep. 100, 101. 


CHAPTER 
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CHAPTER THE FOURTEENTH, 


Or WASTE. 


HE fourth ſpecies of injury, that may be offered to 

| one's real property, is by waſte, or deſtruction in 
lands and tenements. What ſhall be called waſte was con- 
' ſidered at large in a former volume (a), as it was a means 
of forfeiture, and thereby of transferring the property of 
real eſtates. I ſhall therefore here only beg leave to re- 
mind the ſtudent, that waſte is a ſpoil and deſtruction of 
the eſtate, either in houſes, woods, or lands; by de- 
moliſhing not the temporary profits only, but the very 
ſubſtance of the thing; thereby rendering it wild and 
deſolate; which the common law expreſſes very ſignifi- 
cantly by the word vaſſum: and that this vaſ/um, or waſte, 
Is either voluntary or permiſſive; the one by actual and 
deſigned demolition of the lands, woods, and houſes ; 
the other ariſing from mere negligence, and want of 
ſufficient care in reparations, fences, and the like. So that 
my only buſineſs is at preſent to ſhew, to whom this waſte 


is an injury; and of courſe who is entitled to any, and 
what, remedy by action. 


I. Tux perſons, who may be injured by waſte, are 
ſuch as have ſome intereſt in the eſtate waſted: for if a 
man be the abſolute tenant in fee- ſimple, without any in- 
cumbrance or charge on the premiſes, he may commit 


(a) See Vol. IL ck 18. 
hate ver 
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whatever waſte his own indiſcretion may prompt him to, 
without being impeachable or accountable for it to any one. 
And, though his heir is ſure to be the ſufferer, yet nemo eff 
haeres viventis: no man is certain of ſucceeding him, as 
well on account of the uncertainty which ſhall die firſt, as 
alſo becauſe he has it in his own power to conſtitute what 
heir he pleaſes, according to the civil law notion of an hae- 
res natus and an haeres fattus; or, in the more accurate 
phraſeology of our Engliſh law, he may aliene or deviſe 
his eſtate to whomever he thinks proper, and by ſuch ali- 
eration or deviſe may diſinherit his heir at law. Into whoſe 
hands ſoever the eſtate waſted comes, after a tenant in fee- 
ſimple, though the waſte is undoubtedly damnum, it is 
damnum abſque injuria. 


Ont ſpecies of intereſt, which is injured by waſte, is 
that of a perforr who has a right of common in the place 
waſted; efpecially if it be common of effovers, or a right 
of cutting and carrying away wood for houſe - bote, plough- 
bote, Sc. Here, if the owner of the wood demoliſhes the 
whole wood, and thereby deſtroys all poffibility of taking 
eftovers, this 1s an injury to the commoner, amounting to 
no leſs than a diffeiſm of his common of eftovers, if he 
choofes ſo to confider it; for which he has his remedy to 
recover pofſeffion and damages by affife, if intitled to a 
freehold in fuch common: but if he has only a chattel in- 
tereſt, then ke can only recover damages by an action on 
the caſe for this waſte and deſtruction of the woods, out of 
which his eſtovers were to iſſue (b). 


Bur the moſt uſual and important intereſt, that rs hurt 
dy this commiſſon of waſte, is that of him who hath the 
remainder or reverſion of the inherrtance, after x particular 
ellate for life or years in being. Here, if the particular te- 
nant, (be it the tenant in dower or by curteſy, who was 
anſwerable for wafte at the common law (c), or the leſſee 
for life or years, wiv was firſt made liable by the ſtatutes 


(>) F. N. B. 49. 9 Rep. 112, (e) 2 Inſt, 299. 
of 
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of Matlbridge (d) and of Gloceſter (e)) if the particular te- 


nant, I ſay, commits or ſuffers any waſte, it is a manifeſt 
injury to him that has the inheritance, as it tends to mangle 
and diſmember it of its moſt deſitable incidents and orna- 
ments, among which timber and houfes may juſtly be 
reckoned the principal. To him therefore in remainder ot 
reverſion the law hath given a remedy; that is, to him to 
whom the inheritance appertains in expeQancy (f). For he, 
who hath the remainder for /ife only, is not entitled to ſus 
for waſte ; ſince his intereſt may never perhaps come into 
poſſeſſion, and then he hath ſuffered no injury. Yet a 
parſon, vicar, arch-deacon, prebendary, and the like, who 
are ſeiſed in right of their churches of any rethainder of 
reverſion, may have an action of waſte; for they, in many 
caſes, have for the benefit of the church and of the ſuc- 
ceſſor a fee-ſimple qualified: and yet, as they are not 
ſeiſed in their own right, the writ of waſte ſhall not ſay; 
ad exhaeredationem ipſius, as for other tenants in fee 
ſimple; but ad exhaeredationem ecclefiae, in whoſe right the 
fee-ſimple is holden (g). 


II. Tux redreſs for this injury of waſte is of two kinds, 
preventive, and corrective: the former of which is by 
writ of eftrepement, the latter by that of «waſte. 


1. ESTREPEMENT is an old French word, ſignifying 
the ſame as waſte or extirpation: and the writ of eftrepe- 
ment lay at the common law, after judgment obtained in 
any action real (h), and before poſſeſſion was delivered by 
the ſheriff; to ſtop any waſte which the vanquiſhed party 
might be tempted to commit in*lands, which were deter- 
mined to be no longer his. But, as in ſome caſes the de- 
mandant may be juſtly apprehenſive, that the tenant may 
make waſte or eſtrepement pending the ſuit, well knowing 
the weakneſs of his title, therefore the ſtatute of Gloceſ- 
ter (1) gave another writ of eftrepement, pendente placitog 


(d) $2 Hen. III. c. 23, (g) Bid. 341. 
(e) 6 Edw. I. c. 53. (h) 2 Inſt. 328. 
(i) Co. Lite. 53. (i) 6 Edw. I. e. 13, 
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commanding the ſheriff firmly to inhibit the tenant. “ ne 
facial vaſtum vel eſtrepamentum pendente placito diclo indiſ-- 


* cuſſo.(k).” And, by virtue of either of theſe writs the ſhe- 
riff may reſiſt them that do, or offer to do, waſte; and, if 
otherwiſe he cannot prevent them, he may lawfully impri- 


ſon the waſters, or, make a warrant to others to impriſon 


them; or, if neceſſity require, he may take the poſſe co- 


mitatus to his aſſiſtance. So odious in the ſight of the law is 


waſte and deſtruction (). In ſuing out theſe two writs this 
difference was formerly obſerved; that in actions merely, 
poſſeſſory, where no damages are recovered, a writ of eſ- 
trepement might be had at any time pendente lite, nay even 
at the time of ſuing out the original writ, or firſt proceſs : 
but, in an action where damages were recovered, the de- 
mandant could only have a writ of eſtrepement, if he was 
apprehenſive of waſte after veri& had (m); for, with re- 
gard to waſte done before the verdi&t was given, it was 


preſumed the jury would conſider that in aſſeſſing the guan- 


tum of damages. But now it ſeems to be held, by an equi- 


table conſtruction of the ſtatute of Gloceſter, and in ad- 


vancement of the remedy, that a writ of eftrepement, to 


prevent waſte, may be had in every ſtage, as well of ſuch 
actions wherein damages are recovered, as of thoſe where- 
in only poſſeſſion is had of the lands: for peradventure, 
ſaith the law, the tenant may not be of ability to ſatisfy the 
demandant his full damages (n). And therefore now, in an 


ation of waſte itſelf, to recover the place waſted and alſo 


damages, a writ of eſtrepe ment will lie, as well before as 
after judgment. For the plaintiff cannot recover damages 
for more waſte than is contained in his original complaint; 
neither is he at liberty to aſſign or give in evidence any 


| waſte made after the ſuing out of the writ : it is therefore 


reaſonable that he ſhould have this writ of preventive 
juſtice, ſince he is in his preſent ſuit debarred of any far- 
ther remedial (o). If a writ of eftrepement, forbidding waſte, 
be directed and delivered to the tenant, as it may be, and 
he afterwards proceeds to commit waſte, an action may 


k) Regiſt. 77. (m) F. N. B. 60, 61. o) ; Rep. 115. 
dl 2 Ii. ſt. 3 5 (n) 1bid, 61, LEE. 
be 


_ a” ww TY Wa, wo" 


Ch. 14. W RON GS. 227 


be carried on upon the foundation of this writ; wherein 


the only plea of the tenant can be, non fecit vaſtum contra 
probibitionem: and, if upon verdict it be found that he 
did; the plaintiff may recover coſts and damages (p); or 
the party may proceed to puniſh the defendant for the con- 
tempt: for if, after the writ directed and delivered to the 
tenant or his ſervants, they proceed to commit waſte, the 
court will impriſon them for the contempt of this writ (q). 
But not ſo, if it be directed to the ſheriff, for then it is 
incumbent upon him to prevent the efrcpement abſolutely, 
even by raiſing the poſſe comitatus, it it can be done n 

other way. | 


Bes1Dts this preventive redreſs at common law, the 
courts of equity, upon bills exhibited therein, complain- 
ing of waſte and deſtruction, will grant an injunction or 
order to ſtay waſte, until the defendant ſhall have put in 
his anſwer, and the court ſhall thereupon make farther or- 
der. Which is now become the moſt uſual way of pre- 
venting waſte, 


2. A wrir of waſte is alſo an action, partly founded 
upon. the common law and partly upon the ſtatute of Glo- 
ceſter (r); and may be brought by him who hath the im- 
mediate eſtate of inheritance in reverſion or remainder, 
againſt the tenant for life, tenant in dower, tenant by the 
curteſy, or tenant for years. This action is alſo maintain- 
able in purſuance (s) of ſtatute Weſtm. 2. by one tenant in 
common of the inheritance againſt another, who makes 
waſte in the eſtate holden in common. The equity of which 
ſtatute extends to joint-tenants, but not to coparceners : 
becauſe by the old law coparceners might make partition, 
whenever either of them thought proper, and thereby pre- 
vent future waſte, but tenants in common and joint-tenants 
could not; and therefore the ſtatute gave them this reme- 
dy, compelling the defendant either to make partition, and 
take the place waſted to his own ſhare, or to give ſecurity 
not to commit any farther waſte (t). But theſe tenants 


(p) Moor. 190, (r) 6 Edw. I. e 8. (t) 2 Inſt, 403, 404. 
(J) Hob, 25. (s) 13 Edw. I. c 2% 
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in common and joint-tenants are not liable to the penalties - 
of the ſtatute of Gloceſter, which extends only to ſuch as 
have-life-eſtates, and do waſte to the prejudice of the in- 
heritance. The waſte however muſt be ſomething conſi- 
derable; for if it amount only to twelve pence, or ſome 
ſuch petty ſum, the plaintiff ſhall not recover in an action 
of waſte : nam de minimis non curat lex (u). 


Tus action of waſte is a mixed action; partly real, ſo 
far as it recovers land, and partly perſonal, ſo far as it re- 
covers damages. For it is brought for both thoſe pur- 
poſes; and, if the waſte be proved, the plaintiff ſhall re- 
cover the thing or place waſted, and alſo treble damages 
by the ſtatute of Gloceſter. The writ of waſte calls upon 
the tenant to appear and ſhew cauſe, why he hath com- 
mitted waſte and deſtruction in the place named, ad ex- 
hbaeredationem, to the diſinheriſon, of the plaintiff (w). And 

if the defendant makes default, or does not appear at the 
day aſſigned him, then the ſheriff is to take with him a 
jury of twelve men, and go in perſon to the piace al- 
ledged to be waſted, and there enquire of the waſte done, 
and the damages; and make a return or report of the 
ſame to the court, upon which report the judgment is 
founded (x). For the law will not ſuffer ſo heavy a judg- 
ment, as the forfeiture and treble damages, to be paſſed 
upon a mere default, without full aſſurance that the fact 

is according as it is ſtated in the writ. But if the defendant 
appears to the writ, and afterward: ſuffers judgment to go 
againſt him by default, or upon a nibil dicit, (when he 
makes no anſwer, puts in no plea, in defence) this amounts 

| to a confeſſion of the waſte; ſince, having once appeared, 
=} he cannot now pretend ignorance of the charge. Now 
therefore the ſheriff ſhall not go to the place to enquire 
of the fact, whether any waſte has, or has not, been com- 
mitted ; for this is already aſcertained by the filent confef- 
1 ſion. of the defendant: but he ſhall only, as in defaults 
upon other actions, make enquiry of the quantum of da- 


(u) Finch, L. 29 (w) F. N. B. 5. (*) Poph. 24. 
mages. 
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mages (y). The defendant, on the trial, may give in evi- 
dence any thing that proves there was no waſte committed, 
as that the deſtruction happened by lightning, tempeſt, the 
king's enemies, or other inevitable accident (2). But it is 
no defence to ſay, that a ſtranger did the waſte, for againſt 
him the plaintiff has no remedy: though the defendant is 
intitled to ſue ſuch ſtranger in action of treſpaſs vi et ar- 
mis, and ſhall recover the damages he has ſuffered in con- 


ſequence of ſuch unlawtul att (a). 


Wurd the waſte and damages are thus aſcertained, 
either by confeſſion, verdict, or enquiry of the ſheriff, 
judgment is given, in purſuance of the ſtatute of Gloceſter, 
c. 5. that the plaintiff ſhall recover the place waſted; for 
which he has immediately a writ of ſe:in, provided the par- 
ticular eſtate be ſtili ſubſiſting, (for, if it be expired, there 
can be no forfeiture of the land) and alſo that the plaintiff 
ſhall recover treble the damages aſſeſſed by the jury; 
which he mult obtain in the fame manner as all other da- 
mages, in actions perſonal and mixed, are obtained, whe- 
ther the particular eſtate be expired, or ſtill in being. 9 
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(7) Cro, Eliz. 18. 290, (2) Co. Liit. 53. (a) Law of i, print. 112. 
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CHAPTER THE FIFTEENTH. 


Or SUBTRACTION. 


UBTRACTION, which is the fifth ſpecies of in- 

juries affecting a man's real property, happens, when 
any perſon who owes any ſuit, duty, cuſtom, or ſervice to 
another, withdraws or neglects to perform it. It differs 
from a diſſeiſin, in that Zhis is committed without any de- 
nial of the right, conſiſting merely in non- performance; 
that ſirikes at the very title of the party injured, and 
amounts to an ouſter or actual diſpoſſeſſion. Subtraction 
however, being clearly an injury, is remediable by due 
courſe of law: but the remedy differs according to the na- 
ture of the ſervices; whether they be due by virtue of any 
tenure, or by cuſtom only. 


I. Frar.TyY, ſuit of court, and rent, are duties and ſer- 
vices uſually iſſuing and ariſing ratione tenurae, being the 
conditions upon which the antient lords granted out their 
lands to their feudatories: whereby it was ſtipulated, that 
they and their heirs ſhould take the oath of fealty or fide- 
lity to their lord, which was the feodal bond or commune 
vinculum between lord and tenant ; that they ſhould do ſuit, 
or duly attend and follow the lord's courts, and there from 
time to time give their aſſiſtance, by ſerving on juries, ei- 
ther to decide the property of their neighbours in the court- 
baron, or correct their miſdemeſnors in the court-leet; and, 
laſtly, that they ſhould yield to the Jord certain annual ſtated 

returns, 
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returns, in military attendance, in proviſions, in arms, in 
matters of ornament or pleaſure, in ruſtic employments or 
praedial labours, or (which is inſtar omnium) in money, 
which will provide all the reſt; all which are comprized 
under the one general name of reditus, return, or rent. 
And the ſubtraQtion or non-obſervance of any of theſe con- 
ditions, by neglecting to ſwear fealty, to do ſuit of 
court, or to render the rent or ſervice reſerved, is an in- 
jury to the freehold of the lord, by diminiſhing and depre- 
ciating the value of his ſeignory. 


Tux general remedy for all theſe is by dire; and it 
is the only remedy at the common law for the firſt two of 
them. The nature of diſtreſſes, their incidents and conſe- 
_ quences, we have before more than once explained (a): it 
may here ſuffice to remember, that they are a taking of beaſts, 
or other perſonal. property, by way of pledge to enforce the 
performance of ſomething due from the party diſtreined up- 
on. And for the moſt part it is provided that diſtreſſes be rea- 
ſonable and moderate ; but, in the caſe of diſtreſs for fealty 
or ſuit of court, no diſtreſs can be unreaſonable, immode- 
rate, or too large (b): for this is the only remedy to which 
the party aggrieved 1s intitled, and therefore it ought to be 
ſuch as is ſufficiemly compulſory ; and, be it of what value 
it will, there is no harm done, eſpecially as it cannot be 
ſold or made away with, but muſt be reſtored immediate- 
ly on ſatisfaction made. A diſtreſs of this nature, that has 
no bounds with regard to its quantity, and may be repeat- 
ed from time to time, until the ſtubbornneſs of the party is 
conquered, is called a diſtreſs infinite; which is alſo uſed for 
ſome other purpoſes, as in ſummoning jurors, and the like, 


Ork remedies for ſubtraction of rents or ſervices are, 
1. By action of debt, for the breach of this expreſs contract, 
of which enough has been formerly ſaid. This is the moſt 
uſual remedy, when recourſe is had to any action at all for 
the recovery of pecuniary rents, to which ſpecies of render 


(a) See pag. 6. 147. (b) Finch, L. 285. 
© 4 almoſt 
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almoſt all ſree ſervices are now reduced, ſince the abolition 
of the military tenures. But for a freehold rent, reſeryed 
on a leaſe for life, &c. no action of debt lay by the com- 
mon law, during the continuance, of the freehold out of 
which it iſſued (c): for the law would not ſuffer a real in- 
jury to be remedied by an action that was merely perſo- 
nal. However by the ſtatutes 8 Ann. c. 14. and 5 Geo. III. 
c. 17. actions of debt may now be brought at any time to 
recover ſuch freehold rents. 2. An aſſiſe of mort d anceſtor 
or novel diſſeiſin will lie of rents as well as of lands (d); 
if the lord, for the ſake of trying the poſſeſſory right, will 
elect to ſuppoſe himſelf ouſted or diſſeiſed thereof. This 
is now ſeldom heard of; and all other real actions, being 
in the nature of writs of right, and therefore more dilato- 
ry in their progreſs, are intirely diſuſed, though not for- 
mally aboliſhed by law. Of this ſpecies however is, 3. 
'The writ de conſuetudinibus et ſervitiis, which lies for the 
lord againſt his tenant, who withholds from him the rents 
and ſervices due by cuſtom, or tenure, for his land (e). 
This compeis a ſpecific payment or performance of the 
rent or ſervice; but there are alſo others, whereby the lord 
ſhall recover the land itſelf in lieu of the duty withheld. _ 
As, 4. The writ of ce/ſavit: which lies, by the ſtatutes of 
Gloceſter, 6 Edw. I. c. 4. and of Weſtm. 2. 13 Edw. I. 
c. 21 & 41. when a man who holds lands of a lord by rent 
or other ſervices, negleQs or ceaſes to perform his ſervices 
for two years together; or where a religious houſe hath 
Jands given it, on condition of performing ſome certain 
ſpiritual ſervice, as reading prayers or giving alms, and 
neglects it; in either of which caſes, if the ceſſer or negle& 
have continued for two years, the lord or donor and his heirs 
ſhall have a writ of cefſavit to recover theland itſelf, eo guad 
tenens in faciendis ſervitiis per biennium jam ceſſavit (f). And 
in like manner, by the civil law, if a tenant, (who held 
lands upon payment of rent or ſervices, or as they call it 
jure emphbyteutico,””) neglected to pay or perform them 
per totum triennium, he might be ejected from ſuch em- 


phyteutic lands (g). But by the ſtatute of Gloceſter, the ceſſa- 


(c) 1 = I. Abr. 298. (e) Ibid, ren. (g) Cad. 4 66. 2. 
te) k. N. B. 195. (f) 16:4, 208. 


vit 
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vit does not Nie for lands lett upon fee-farm rents, unleſs they 
haye lain freſh and uncultivated for two years, and there 
be not ſufficient diſtreſs upon the premiſes; or unleſs the 


tenant hath ſo encloſed the land, that the lord cannot come 


upon it to diſtrein (h). For the law prefers the ſimple and 
ordinary remedies, by diſtreſs, or by the actions juſt now 
mentioned, to this extraordinary one of forfeiture for '2 
cefſavit ; and therefore the ſame ſtatute of Gloceſter has 
provided farther, that upon tender of arrears and damages 
before judgment, and giving ſecurity for the future per- 
formance of the ſervices, the proceſs ſhall be at an end, 
and the tenant ſhall retain his land. And to this the ſta- 
tute of Weſtm. 2. conforms, ſo far as may ſtand with con- 
venience and reaſon of law (i). It is eaſy to obſerve, 
that the ſtatute 4 Geo. II. c. 23. which was mentioned 
in a former chapter (k), and which permits landlords who 
have right of re-entry for non-payment of rent, to ſerve 
an ejectment on their tenants, when half a year's rent is 
due, and there is no diſtreſs on the premiſes; it is eaſy, 
I ſay, to obſerve, that this proviſion is in ſome meaſure 
copied from the antient writ of ceſſavit : eſpecially as it 
may be ſatisfied 'and put an end to in a ſimilar manner, 
by tender of the rent and coſts within ſix months after. 
5. There is alſo another very effectual remedy, which 
takes place when the tenant upon a writ of aſſiſe for rent, 
or on a replevin, difowns or diſclaims his tenure, whereby 
the lord loſes his verdi ct: in which caſe the lord may have 
a writ of right, ſur diſclaimer, grounded on this denial of 
tenure; and ſhall, upon proof of the tenure, recover back the 
land itſelf ſo holden, as a puniſhment to the tenant for ſuch 
his falſe diſclaimer ([). This piece of retaliating juſtice, 
whereby the tenant who endeavours to defraud his lord is 
himſelf deprived of the eſtate, as it evidently proceeds upon 
feodal principles, ſo it is expreſsly to be met with in the 
feodal conſtitutions (m): © vaſa/lns, qui abnegavit feudum 
e ejufve conditionem, exſpoliabitur.” 


(h) FF. I 20g. 2 Inſt. 298. (1) Finch. L. 270, 271, 
(i) 2 Inſt. 401. 460. (m) Trad. l. 2. f. 26. 
(K) See pag. 206. 
AND, 
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Ap, as on the one hand the antient law provided 
theſe ſeveral remedies to obviate the knavery and puniſh 
the ingratitude of the tenant, ſo on the other hand it was 
equally careful to redreſs the oppreſſion of the lord; by 
furniſhing, 1. The writ of ne inju/te vexes (n); which is an 
antient writ founded on that chapter (o) of magna carta, 
which prohibits diſtreſſes for greater ſervices than are re- 
ally due to the lord ; being itſelf of the prohibitory kind, 
and yet in the nature of a+ writ of right (p). It lies, where 
the tenant in fee-ſimple and his anceſtors have held of 
the lord by certain ſervices; and the lord hath obtained 
ſeiſin of more or greater ſervices, by the inadvertent pay- 
ment or performance of them by the tenant himſelf. 
Here the tenant cannot in an avowry avoid the lord's 
poſſeſſory right, becauſe of the ſeiſin given by his own 
hands; but is driven to this writ, to diveſt the lord's poſ- 
ſeſſion, and eſtabliſh the mere right of property, by aſcer- 
taining the ſervices, and reducing them to their proper 
ſtandard. But this writ does not lie for tenant in tail; for 
he may avoid ſuch ſeiſin of the lord, obtained from the 
payment of his anceſtors, by plea to an avowry in reple- 
vin (q). 2. The writ of mefne, de medio; which is alſo in 
the nature of a writ of right (r), and lies, when upon a 
ſabinfeudation the meſne or middle lord (s) ſuffers his under- 
tenant, or tenant paravarl, to be diſtreined upon by the 
lord paramount, for the rent due to him from the meſne 
lord (t). And in ſuch caſe the tenant ſhall have judgment 
to be acquitted (or indemnified) by the meſne lord; and if 
he makes default therein, or does not appear originally to 
the tenant's writ, he ſhall be forcjudged of his meſralty, 
and the tenant ſhall hold immediately of the lord paramount 
himſelf (u). 


II. Tus far of the remedics for ſubtraQtion of rents or 
other ſervices due by tenure. There are alſo other ſervices, 


(n) F. N. B. 10. (r) Booth. 156. 

(o) e. 10. (s) See Book II. ch. g. p. $9, 60. 
(p) Booth. 126. (t) F. N. B. 138. 

(q) F. N. B. 11. 2 laft. 21. (u) 2 Inſt. 374. 


due 
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due by antient cuſtam and preſcription only. Such is that 
of doing ſuit to another's mill: where the perſons, reſident 
in a particular place, by uſage time out of mind have been 
accuſtomed to grind their corn at a certain mill; and after- 
wards any of them go to another mill, and withdraw their 
ſuit, (their ſea, a ſequends) from the antient mill. This 
is not only a damage, but an injury, to the owner; becauſe 
this preſcription might have a very reaſonable foundation; 
viz. upon the erection of ſuch mill by the anceſtors of the 
owner for the convenience of the inhabitants, on condition, 
that, when erected, they ſhould all grind their corn there 
only. And for this injury the owner ſhall have a writ de 
ſecla ad molendinum (w), commanding the detendant to do 
his ſuit at that mill, quam ad illud facere debet, et ſolet, or 
ſhew good cauſe to the contrary : in which action the validi- 
ty of the preſcription may be tried, and if it be found for the 
owner, he ſhall recover damages againſt the defendant (x). 
In like manner, and for like reaſons, the regiſter (y) will 


inform us, that a man may have a writ of /e#a ad furnum, 


ſecla ad torrale, et ad omnia alia hujuſmedi ; for ſuit due to 
his furnum, his public oven or bakehouſe or to his torrale, 
his kiln, or malthouſe; when a * s anceſtors have 
erected a convenience of that ſort for the benefit of the 
neighbourhood, upon an agreement (proved by immemo- 
rial cuſtom) that all the inhabitants ſhould uſe and reſort to 
it, when erected. But beſides theſe ſpecial remedies for 
ſubtractions, to compel the ſpecific performance of the ſer- 
vice due by cuſtom; an action on the caſe will alſo lie for 
all of them, to repair the party injured in damages. And 
thus much for the injury of ſubtraction. 


(w) F. N. B. 123. (x) Co, Entr. 464. (y) fol. 153. 
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CHAPTER THE SIXTEENTH, 


Or DISTURBANCE. 


HE ſixth and laſt ſpecies of real injuries is that 

of diſturbance ; which is uſually a wrong done to 
ſome incorporeal hereditament, by hindering or diſ- 
quieting the owners in their regular and law ful enjoy- 
ment of it (a). I ſhall conſider five ſorts of this in- 
jury; via. 1. Diſturbance of franchiſes, 2. Diſturbance 
of common. 3. Diſturbance of ways. 4. Diſturbance d 
tenure. 5. Diſturbance of patronage. 


I. DisTURBANCE of franchiſes happens, when a man 
has the franchiſe of holding a court-leet, of keeping a fair 
or market, of free-warren, of taking toll, of ſeiſing waifs 

or eſtrays, or (in ſhort) any other ſpecies, of franchiſe 
whatſoever ; and he is diſturbed or incommoded in the 
lawful exerciſe thereof. As if another by diſtreſs, me- 
naces, or perſuaſions, prevails upon the ſuitors not to 
appear at my court; or obſtructs the paſſage to my fair 
or market; or hunts in my free-warren; or refuſes to 
pay the accuſtomed toll; or hinders me from ſeiſing the 
waif or eſtray, whereby it eſcapes or is carried out of 
my liberty: in every caſe of this kind, which it is impoſ- 

| ſible here to recite or ſuggeſt, there is an injury done 
to the legal owner; his property is damnified, and the 
profits ariſing from ſuch his franchiſe are diminiſhed. To 
remedy which, as the law has given no other writ, he 


I PEI 


— . . 
* 
* * 


(a) Finch. L. 187. : 
18 
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is therefore entitled to ſue for damages by a ſpecial 
action on the cafe: or, in caſe of toll, wy take a dif- 
treſs if he pleaſes (b). 


II. Tax diſturbance of common comes next to be con- 
ſidered; where any act is done, by which the right of 
another to his common is incommoded or diminiſhed. 
'This may happen, in the firſt place, where one who hath 
no right of common, puts his cattle into the land; and 
thereby robs the cattle of the commoners of their men 
tive ſhares of the paſture. Or if one, who hath a right of 
common, puts in cattle which are not commonable, as 
hogs and goats; which amounts to the ſame inconve- 
nience. But the lord of the ſoil may (by cuſtom or 
preſcription, but not without) put a ſtranger's cattle into 
the common (c); and alſo, by a like preſcription for common 
appurtenant, cattle that are not commonable may be put in- 
to the common (d). The lord alſo of the ſoil may juſtify 
making burrows therein, and putting in rabbets, ſo as they 
do not encreaſe to ſo large a number as totally to deſtroy 
the common (e). But in general, in caſe the beaſts of 
a ſtranger, or the uncommonable cattle of a common- 
er be found upon the land, the lord or any of the com- 


moners may diſtrein them damage-feaſant (f): or the 


commoner may bring an action on the caſe to recover 
damages, provided the injury done be any thing confi- 
derable ; ſo that he may lay his action with a per quod, 
or allege that thereby he was deprived of his common. 
But for a trivial treſpaſs the commoner has no action; 
but the lord of the ſoil only, for the entry and treſ- 
paſs committed 90. 


ANOTHER difturbance of common is by ſurcharging 
it; or putting more cattle therein than the paſture and 
herbage will ſuſtain, or the party hath a right to do. 
In this caſe he that ſurcharges does an injury to the 
reſt of the owners, by depriving them of their reſpec- 
tive portions, or at leaſt contracting them into a ſmal- 


(b) Cro. Eliz. 658. (e) Cro. Eliz. 876. Cro. Jac. 196, Lutw. 108. 
(c) 1 Roll. Abr. 3 96. (f) g Rep. 1 7 J 955 
(d) Co, Lit. 122, (s) 750, 
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ler compaſs. This injury by ſurcharging can properly 
ſpeaking only happen, where the common is appendant or 
appurtenant (h), and of courſe limitable by law; or where, 
when in groſs, it is expreſsly limited and certain: for 
where a man hath common in gro/s, "fans nombre or toitb- 
out ſtint, he cannot be a ſurcharger. However, even where 
a man is ſaid to have common without ſtint, ſtill there 
muſt be left ſufficient for the lord's "own beaſts (i): for 
the law will not ſuppoſe that, at the original grant of the ; 
common) the lord meant to exclude himſelf. | 


"Tax * . * farchorging the common, are 
either by diſtreining ſo many of the beaſts as are above the 
number allowed, or elſe by an action of treſpaſs ; both which 
may be had by the lord: or, laſtly, by a ſpecial action 
on- the caſe for damages; in which any commoner may 
be plaintiff (K). But the antient and moſt effectual method 
of proceeding is by writ of  admeaſurement ' of Paſture. 
This lies, either where a common appurtenant or in groſs. 
is certain as to number, or where a man has common ap- 
pendant or appurtenant to his land, the quantity of 
which common has never yet been aſcertained. In either 
of theſe caſes, as well the lord, as any of the common- 
ers, is entitled to this writ of admeaſurement; which is 
one of thoſe writs, that are called vicontiel (), being di- 
reed to the ſheriff, (vice-comitr) and not to be returned 
to any ſuperior court, till finally executed by him. It 
recites a complaint, that the defendant hath ſurcharged, 
ſuperoneravit, the common: and therefore commands the 
ſheriff to admeaſure and apportion it ; that the defendant 
may not have more than belongs to him, and that the plain- 
tiff may have his rightful ſhare. And upon this ſuit all the 
commoners ſhall be admeaſured, as well thoſe who have not, 
as thoſe who have ſurcharged the common; as well the plain- 
tiff, as the defendant (m). The execution of this writ muſt 
be by a jury of twelve men, who are upon their oaths 


(b See book II. ch. 3. (1) 2 Inſt. 369. 
(i) 1 Roll. Abr. 399. (m] F. N. B. 126. 
(K, Ficem, 273. 

to 


to aſcertaine under the ſuperintendence of the ſheriff, 
what and how many, cattle each commoner is entitled to 
feed. And the rule for this admeaſurement is generally 


underſtood to be, that the commoner ſhall not turn more 


cattle upon the common, than are ſufficient to manure 
and ſtock the land to which his right of common is annex- 
ed; or, as our antient law expreſſed it, ſuch cattle 
only as are levant and couchant upon his tenement (n): 
which being a thing uncertain before admeaſurement, 
has frequently, though erroneouſly, occaſioned this un- 
meaſured right of common to be called a common with- 


out flint or /ans nombre (o); a thing which, though pore 


ſible in law, does in fact very rarely exiſt, 


Ir, after the admeaſurement has thus aſcertained the 
right, the ſame defendant ſurcharges the common again, 


the plaintiff may have a writ of ſecond ſurcharge, de ſecun- 
da ſuperoneratione, which is given by the ſtatute Weſtm. 2. 
13 Edw. I. c. 8. and thereby the ſheriff is directed to 
enquire by a jury, whether the defendant has in fact a- 
gain ſurcharged the common, contrary to the tenor of the 
laſt admeaſurement : and if he has, he ſhall then for- 
feit to the king the ſupernumerary cattle put in, and 
alſo ſhall pay damages to the plaintiff (p). This pro- 
ceſs ſeems highly equitable: for the firſt offence is held 
to be committed through mere inadvertence; and there- 
fore there are no damages or forfeiture on the firſt writ, 
which was only to afcertain the right which was diſ- 
puted : but the ſecond offence is a wilful contempt ard 
injuſtice; and therefore puniſhed very properly with not 
only damages, but alſo forfeiture. And herein the right, 
beirg once ſettled, is never again diſputed ; but only the 
fact is tried, whether there be any ſecond ſurcharge or no: 


which gives this negle&ed proceeding a great advantage 


over the modern method, by action on the cafe, wherein 
the quan/um of common belonging to the defendant mult be 


proved upon every freſh trial, for every repeated offence, _ 


(n) Bro. Abr. t. preſcriptiaa. 28. (p) F. N. B. 126. 2 Inft. 370. 
(0) Hardr. 117. 
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THERE is yet another diſturbance of eommon, when the 
owner of the land, or other perſon, ſo encloſes or otherwiſe 
obſtructs it, that the wars 7 is precluded from enjoying 
the benefit; to which he is by law entitled. This may be 
done, either by erecting 9225 or by driving the cattle off 
the land, or by ploughing up the ſoit of the common (q). 
Ot it may be done by erecting a warren therein, and ſtock- 
ing it with rabbets in ſuch quantities, that they devour the 
whole herbage, and thereby deſtroy the common. For in 
ſuch caſe; though the commoner may not deſtroy the rab- 
bets; yet the law looks upon this as an injurious diſtur- 
bance of his right, and has given him his remedy by 
action againſt the owner (r). This kind of diſturbance does 
indeed amount to a diſſeiſin, and if the commoner chaſes 
to conſider it in that light, the law has given him an aſſiſe 
of novel diſſeiſim, againſt the lord, to recover poſſeſſion of 
his common (s). Or it has given a writ of guod permittat, 
againſt any ſtranger, as well as the owner of the land, in 
caſe of ſuch a diſturbance to the plaintiff as amounts to a 
total deprivation of his common ; whereby the defendant 
ſhall be compelled to permit the plaintiff to enjoy his 
common as he ought (t). But if the commoner does not 
chuſe to bring a real action to recover ſeiſin, or to try the 
right, he may (which 15 the eaſter and more uſual way) 
bring an action on the caſe for his damages, inſtead of an 
aſſiſe or a quod permittat (u). 


THERE are caſes indeed, in which the lord may en- 
cloſe and abridge the common; for which, as they are 
no injury to any one, ſo no one is entitled to any remedy. 
For it is provided by the ſtatute of Merton, 20 Hen. III. 
c. 4: that the lord may approve, that is, encloſe and convert 
to the uſes of huſbandry (which is a melioration or approve- 
ment) any waſte grounds, woods, or paſtures, in which 
his tenants have common appendant to their eſtates ; 


(q) Cro. Fliz, 198. (t) Finch. L. 276. F. N. B. 123, 
(r) Cro. Jac. 194. (u) Cro. Jac, 195. 
(s) F. N. B. 179. | 


5 provided 
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provided he leaves ſufficient common to his tenants, ac- 
cording to the proportion of their land. And this is ex- 
tremely reaſonable: for it would be very hard if the lord, 
whoſe anceſtors granted out theſe eſtates to which the 
commons are appendant, ffrould be precluded from ma- 
king what advantage he can of the reſt of his manor; 
provided fuch advantage and improvement be no way de- 
rogatory from the former grants. The ſtatute Weſtm. 
2. 13 Edw. I. c. 46. extends this liberty of approving, in 
like manner, againſt all others that have common appur- 
tenant, or in groſs, as well as againſt the tenants of the 
lord, who have their common appendant; and farther 
enacts that no aſſiſe of novel diſſeiſin, for common, ſhall 
lie againſt a lord for erecting on the common any wind- 
mill, ſneephouſe, or other neceſſary buildings therein ſpe- 
cified : which, fir Edward Coke ſays (w), are only put as 
examples; and that any other neceſſary improvements 
may be made by the Tord, though in reality they abridge 
the common, and make it leſs ſufficient for the common- 
ers. And laſtly, by ſtatutes 29 Geo. II. c. 36. and 31 Geo, 
II. c. 41. it is particularly enacted, that any lords of waſtes 
and commons, with the conſent of the major part, in 
number and value, of the commoners, may incloſe any 
part thereof, for the growth of timber and underwood. 


III. Tur third ſpecies of diſturbance, that of ways, is 
very ſimilar in its nature to the laſt : it principally happen- 
ing when a perſon, who hath a right to a way over ano- 
ther's grounds, by grant or preſcription, is obſtructed by 
incloſures, or other obſtacles, or by ploughing acroſs it; 
by which means he cannot enjoy his right of way, or at 
leaſt not in ſo commodious a manner as he might have 
done. If this be a way annexed to his eſtate, and the ob- 
ſtruction is made by the tenant of the land, this brings 
it to another ſpecies of injury; for it is then a au ue for 
which an aſſiſe will lie, as mentioned in a former chap- 
ter (x). But if the right of way, thus obſtructed by the 
tenant, be only in groſs, (that is, annexed to a man's 
perſon and unconnected with any lands or tenements) 


(w) 2 laſt. 476. (x) ch, 13. p. 218. 
Vor. III. Q. or 
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or if the obſtruQion of a way belonging to an houſe, or 
land is made by a ſtranger, it is then in either caſe mere- 
ly a diſturbance: for the obſtruction of a way in groſs is 
no detriment to any lands or tenements, and therefore does 
not fall under the legal notion of a nuſance, which muſt be 
laid, ad nocumentum liberi tenementi (y); and the obſtruc- 
tion of it by a ſtranger can never tend to put the right of 
way in giſpute: the remedy therefore for. theſe diſtur- 
bances 1s not by aſſiſe or any real action, but by the univer- 
ſal remedy of action on the caſe to recover damages (2). 


IV. Tur fourth ſpecies of diſturbance is that of diſturb- 
ance of tenure, or breaking that connexion, which ſubſiſts 
between the lord and his tenant, and to which the law pays 
ſo high a regard, that it will not ſuffer it to be wantonly 
diſſolved by the act of a third perſon. The having an e- 
ſtate well tenanted is an advantage that every landlord muſt 
be very ſenſible of; and therefore the driving away a te- 
nant from off his eſtate is an injury of no ſmall conſe= 
quence, If therefore there be a tenant at will of any 
lands or tenements, and a ſtranger either by menaces and 
threats, or by unlawful diſtreſſes, or by fraud and circum- 
vention, or other means, contrives to drive him away, or 
inveigle him to leave his tenancy, this the law very juſtly 
conſtrues to be a wrong and injury to the lord (a), and 
gives him a reparation in damages againſt the offender 


by a ſpecial action on the caſe, 


V. Tux fifth and laſt aces of diſturbance, but by far 
the moſt conſiderable, is that of diſturbance of patronage ;, © 
which is an hindrance or obſtruCtion of a patron to pre- 
ſent his clerk to a benefice. 


Ta1s injury was diſtinguiſhed at common law from an- 
other ſpecies of injury, called uſurpation ; which is an ab- 
ſolute ouſter or diſpoſſeſſion of the patron, and happens 
when a ſtranger, that hath no right, preſenteth a clerk, 


) F. N. B. 183. (a) Hal. Anal. c. 46, 1 Roll. 
2) Hale on F. N. B. 183. Lutw, 111. 119. Abr. 108, 
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and he is thereupon admitted and inſtituted (b). In which 
caſe, of uſurpation, the patron loſt by the common law 
not only his turn of preſenting pro hac vice, but alſo the 
abſolute and perpetual inheritance of the advowſon, ſo that 
he could not preſent again upon the next avoidance, unleſs 
in the mean time he recovered his right by a real action, 
yiz. a writ of right of advowſon (e). The reaſon given for 
his loſing the preſent turn, and not ejecting the uſurper $ 
clerk, was, that the final intent of the law in creating this 
ſpecies of property being to have a fit perſon to celebrate 
divine ſervice, it preferred the peace of the church (pro- 
vided a clerk were once admitted and inſtituted) to the 
right of any patron whatever. And the patron alſo loſt 
the inheritance of his advowſon, unleſs he recovered it 
in a writ of right, becauſe by ſuch uſurpation he was put 
out of poſſeſſion of his advowſon, as much as when by actual 
entry and ouſter he is diſſeiſed of lands or houſes; ſince the 
only poſſeſſion, of which an advowſon is capable, is by 
aQhbal preſentation and admiſſion of one's clerk. And there- 
fore, when the clerk was once inſtituted (except in the caſe 
of the king, where he muſt alſo be inducted) (d), the church 
was abſolutely full; and the uſurper became ſeiſed of the 
advowſon. Which ſeiſin or poſſeſſion it was impoſſible for 
the true patron to remove by any poſſeſſory action, or 
other means, during the plenarty or fulneſs of the church; 
and when it became void afreſh, he could not bent, 
ſince another had the right of poſſeſſion. The only reme- 
dy therefore, which the patron had left, was to try the 
mere right in a writ of right of advowſon ; which is a pe- 
culiar writ of right, framed for this ſpecial purpoſe, but 
in every other reſpe& correſponding with other writs of 
right (e): and, if a man recovered therein, he regained his 
advowſon and was entitled to preſent at the next avoid- 
ance (f). But in order to ſuch recovery he muſt allege a 
preſentation in himſelf or ſome of his anceſtors, which 
proves him or them to have been once in poſſeſſion: for, 
as a grant of the advowſon, during the fullneſs of the 
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(b) Co. Litt. 277. (d) Bid. (f) Did. 36. 
(cy 6 Rep. 49. (e) F. N. B. 30. 
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* church, | conveys no manner of poſſeſſion for the preſent, 


therefore a purchaſer, until he hath preſented; — — 
actual ſeiſin whereon to ground a writ of Ng (8). 
115 the common a 


Bor biſbops, in antient Com either by n or 
colluſi ion, frequenth inſtituting clerks upon the preſentation 
of uſurpers, and thereby defrauding the real patrons of their 
right of poſſeſſion, i it was in ſubſtance enacted by ſtatute 
Weſtm. 2. 13 Edw. J. c. 5. J 2. that if a poſſeſſory action 
be brought within ſix months after the avoidance, the pa- 
tron ſhall (notwithſtanding ſuch uſur pation and inſtitu- 


tion) recover that very preſentation; which gives back 


to him the ſeiſin of the advowſon. Vet ſtill, if the 
true patron omitted to bring his action within ſix months, 
the ſeiſin was gained by the uſurper, and the patron 
to recover it was driven to the long and hazardous proceſs 
of a writ of right. To remedy which it was far- 
ther enacted by ſtatute 7 Ann. c. 18. that no uſurpation 
ſhall diſplace the eſtate or intereſt of the patron, or turn 
it to a mere right; but that the true patron may preſent 
upon the next avoidance, as if no ſuch ufurpation had 
happened. So that the title of uſurpation is now much 
narrowed, and the law ſtands upon this reaſonable founda- 
tion: that if a ſtranger uſurps my preſentation, and I do 
not purſue my right within ſix months, I ſhall loſe that 
turn without remedy, for the peace of the church, and. as 
a puniſhment for my own negligence; but that turn is the 
only one [I ſhall loſe thereby. Uſurpation now gains no 
right to the uſurper, with regard to any future avoidance, 
but only to the preſent vacancy :. it cannot indeed be re- 
medied after ſix months are paſt; but, during thoſe fix 
months, it is only a ſpecies of diſturbance. 


\ DisTuRBERs of a right of advowſon may therefore be 
theſe three perſons; the pfeudo-patron, his clerk, and the 
ordinary : the pretended patron, by preſenting to a church 
to which he has no right, and thereby making it litigious 
or diſputable; the clerk, by demanding or obtaining inſtitu- 


(s) 2 loft, 357, : 
tion, 
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tion, which tends to and promotes the ſame inconvenience; 


and the ordinary, by retuſing to admit the real patron's 
clerk, or admitting the clerk of the pretender. Theſe dif- 
turbances are vexatious and injurious to him who hath the 
right: and therefore, if he be not wanting to himſelt, the 
law (beſides the writ of right of advaw/on, which is a final 
and concluſive remedy) hath given him two inferior poſſeſ- 
ſory actions for his relief; an aſſiſe of darrein preſentment, 
and a writ of quare impedit ; in which the patron is always 
the plaintiff, and not the clerk. For the law.{uppoſes the 
injury to be offered to him only, by obſtructing or refuſing 
the admiſſion of his nominee; and not to the clerk, who 
hath no right in him till inſtitution, and of courſe can 
ſuffer no injury. ; 


1. Ax aſſiſe of darrein preſentment, or laſt preſentation, 
lies when a man, or his anceſtors, under whom he claims, 
have preſented a clerk to a benefice, who is inſtituted; and 
afterwards upon the next avoidance a ſtranger preſents a 
clerk, and thereby diſturbs him that is the real patron. In 
which caſe the patron ſhall have this writ (h), directed to 
the ſheriff to ſummon an aſſiſe or jury, to enquire who 
was the laſt patron that preſented to the church now va- 
cant, of which the plaintiF complains that he is deforced 
by the defendant: and, according as the aſſiſe determines 
that queſtion, a writ ſhall iſſue to the biſhop; to inſtitute the 
clerk of that patron, in whoſe favour the determination is 
made, and alſo to give damages, in purſuance of a ſtatute 
Weſtm. 2. 13 Edw. I. c. 5. This queſtion, it is to be ob- 
ſerved, was, before the ſtatute 7 Ann. before-mentioned, 
entirely concluſive, as between the patron or his heirs 
and a ſtranger: for, till then, the full poſſeſſion of the 
advowſon was in him who preſented laſt and his heirs ; 
unleſs, ſince that preſentation, the clerk had been e- 
victed within fix months, or the rightful patron had re- 
covered the advowſon in a writ of right, which is a title 
ſuperior to all others. But that ſtatute having given a 
right to any perſon to bring a guare impedit, and to recover 
(if his title be good) notwithſtanding the laſt preſentation, 

(h) F. N. B. gi. 
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by whomſoe ver made; aſſiſes of darrein preſentment, now 
not being in any wiſe concluſive, have been totally diſ- 
uſed, as indeed they began to be before; a quare impedit 
being a more general, and therefore a more uſual ac- 
tion. For the aſſiſe of darrein preſentment lies only where 
a man hath an advowſon by deſcent from his anceſtors; 
but the writ of quare impedit is equally remedial whe- 
ther a man claims title by deſcent or by purchaſe (i). 


2. I PROCEED therefore, ſecondly, to enquire into the 
nature (k) of a writ of quare impedit, now the only aQion 
uſed in caſe of the diſturbance of patronage: and ſhall firſt 
premiſe the uſual! proceedings previous to the bringing of 
the writ. 


Uros the vacancy of a living the patron, we know, is 
bound to preſent within ſix calendar months (), otherwiſe 
it will lapſe to the biſhop. But, if the preſentation be made 
within that time, the biſhop is bound to admit and inſtitute 
the clerk, if found ſufficient (m); unleſs the church be full, 
or there be notice of any litigation. For if any oppoſition 
be intended, it 15 uſual for each party to enter a caveat 
with the biſhop, to prevent his inſtitution of his antago- 
niſt's clerk. An inſtitution after a caveat entered is void 
by the eccleſiaſtical law (n); but this the temporal courts 
pay no regard to, and look upon a caveat as a mere nul- 
lity (0). But if two preſentations be offered to the biſhop 
upon the ſame avoidance, the church 1s then ſaid to be- 
come /itigious; and, if nothing farther be done, the bi- 
ſhop may ſuſpend the admiſſion of either, and - ſuffer a 
lapſe to incur. Yet if the patron or clerk on either ſide 
requeſt him to award a jus patronatus, he is bound to do 
it. A jus patronatus is a commiſſion from the biſhop, di- 
reed uſually to his chancellor and others of competent 
learning; who are to ſummon a jury of ſix clergymen and 
{ix laymen, to enquire into and examine who is the right- 


()] See Boſwell's caſe, 6 Rep. 48. (n] 1 Burn. 207. 


ful 
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ful patron (p) ; and if, upon ſuch enquiry made and cer- 
tificate thereof returned by the commiſſioners, he admits 


and inſtitutes the clerk of that patron whom they return 


as the true one, the biſhop ſecures himſelf at all events 
from being a diſturber, whatever proceedings may be 
had afterwards in the temporal courts. 


Tux clerk refuſed by the biſhop may alſo have a reme- 
dy againſt him in the ſpiritual court, denominated a duplex 
querela (q) : which is a complaint in the nature of an ap- 
peal from the ordinary to his next immediate ſuperior; as 
from a biſhop to the arch-biſhop, or from an arch- 


biſhop to the delegates: and if the ſuperior court adjudges 


the cauſe of refuſal to be inſufficient, it will grant inſti- 
tution to the appellant. 


Tus far matters may go on in the mere eccleſiaſtical 
courſe; but in conteſted preſentations they ſeldom go ſo 
far: for, upon the firſt delay or refuſal of the biſhop to 
admit his clerk, the patron uſually brings his writ of gare 
impedit againſt the biſhop for the temporal injury done to 
his property, in diſturbing him in his preſentation. And, 
if the delay ariſes from the biſhop alone, as upon pretence 
of incapacity, or the like, then he only is named in the 
writ ; but if there be another preſentation ſet up, then the 
pretended patron and his clerk are alſo joined in the ac- 
tion; or it may be brought againſt the patron and clerk, 
leaving out the biſhop ; or againſt the patron only. But 
it is moſt adviſeable to bring it againſt all three: for if 
the biſhop be left out, and the ſuit be not determined till 
the ſix months are paſt, the biſhop is entitled to preſent 
by lapſe ; for he is not party to the ſuit (r) : but, if he be 
named, no lapſe can poſſibly accrue till the right is deter- 
mined. If the patron be left out, and the writ be brought 
only againſt the biſhop and the clerk, the ſuit is of no effect, 
and the writ ſhall abate (s) ; for the right of the patron is 
the principal queſtion in the cauſe (t). If the clerk be left out, 


(p) 1 Burn, 16, 17. (s) Hob. 316. 
(d) Did. 113. (t) 7 Rep. 28. 


(r) Cro. Jac. 93. 
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1 PRIVATE Book III. 


and has received inſtitution before the action brought (as 
is ſometimes the caſe) the patron by this ſuit may recover. 
his right of patronage, but not the preſent turn; for he 
cannot have judgment to remove the clerk, unleſs he be 
made a defendant, and party to the ſuit, to hear what he 
can allege againſt it. For which reaſons it is the ſafer way 
Oy to inſert them, all three, in the writ, 


Tur writ of quare impedit (u) commands the 3 
the biſhop, the pſeudo+patron, and his clerk, to permit the 
plaintiff to preſent a proper perſon (without ſpecifying the 
particular clerk) to ſuch a vacant church, which pertains 
to his patronage; and which the defendants, as he al- 
leges, do obſtruft: and unleſs they ſo do, then that they 
appear in the court to ſhew the reaſon why they hinder him, 


IMMEDIATELY on the ſuing out of the guare impedit, if 
the plaintiff ſuſpects that the biſhop will admit the defen- 
dant's or any other clerk, pending the ſuit, he may have 
2 prohihitory writ, called a ne admittgs (w) ; which recites 
the contention begun in the king's courts, and forbids the 
biſhop to admit any clerk whatſoever till ſuch contention 
be determined. And if the biſhop doth, after the receipt 
of this writ, admit any perſon, even though the patron's 
right may have been found in a jure patronatus, then the 
plaintiff, after he has obtained judgment in the guare impe- 
dit, may remove the incumbent, if the clerk of a ſtranger, 
by writ of ſcire facias (x): and ſhall have a ſpecial action 
againſt the biſhop, called a guare incumbravit; to recover 
the preſentation, and alſo fatisfaQtion in damages for the in- 
jury done him by incumbering the church with a clerk, 
pending the ſuit, and after the ne admittas received (y), 
But if the biſhop has incumbered the church by inſtituting 
the clerk, before the ne admittas iſſued, no quare in- 
cumbravit lies; for the biſhop hath no legal notice, till 
the writ of ne admittas is ſerved upon him. The pa- 


(u) F. N. B. 32. (x) 2 Sid. 94. 
(w) Ibid, 37. (Y) F. N. B. 48. 


tron 
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tron is therefore left to his quare impedit merely; which, 
as was before obſerved, now lies (ſince the ſtatute of Weſtm. 
2.) as well upon a recent uſurpation within fix months 
paſt, as upon a diſturbance without any uſurpation had. 


| In the proceedings upon a quare impedit, the plaintiff 
mult ſet out his title at length, and prove at leaſt one pre- 
ſentation in himſelf, his anceſtors, or thoſe under whom he 
claims; for he muſt recover by the ſtrength of his own 
right, and not by the weakneſs of the defendant's (z) : and 
he muſt alſo ſhew a diſturbance before the action brought (a). 
Upon this the biſhop and the clerk uſually diſclaim all title: 
fave only, the one as ordinary, to admit ard inſtitute; and 
the other as preſentee of the patron; . who is left to de- 
fend his own right. And, upon failure of the plaintiff in 
making out his own title, the defendant is put upon the proof 
of his, in order to obtain judgment for himſelf, if need- 
ful. But if the right be found for the plaintiff, on trial, 
three farther points are alſo to be enquired: 1. It the 
church be full; and, if full, then of whoſe preſentation : 
for if it be of the defendant's preſentation, then the clerk 
is removable by writ brought in due time. 2. Of what 
value the living is: and this in order to aſſeſs the damages 
which are directed to be given by the ſtatute of Weſtm. 2. 
and, 3. In caſe of plenarty upon a uſurpation, whether fix 
calendar (b) months have paſſed between the avoidance 
and the time of bringing the action: for then it would not 
be within the ſtatute, which permits an uſurpation to be 
diveſted by a quare impedit, brought infra tempus ſemeſire. 
So that plenarty is ſtill a ſufficient bar in an action of guare 
impedit, brought above fix months after the vacancy hap- 
pens; as it was univerſally by the common law, how- 
ever early the action was commenced. 


Ir it be found that the plaintiff hath the right, and hath 
commenced his aCtion in due time, then he ſhall have judg- 


(2) Vaugh. 7, 8, (a) Hob. 199, (b) 2 Inſt, 36r. 
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250 PRIVATE Book III. 
ment to recover the preſentation; and, if the church be 
full by inſtitution of any clerk, to remove him: unleſs it 
were filled pendent? lite by lapſe to the ordinary, he not 
being party to the ſuit; in which caſe the plaintiff lofes his 
preſentation pro bac vice, but ſhall recover two years? full 
value of the church from the defendant the pretended pa- 
tron, as a ſatisfaction for the turn loſt by his diſturbance : 
or, in caſe of his inſolvency, he ſhall be impriſoned for two 
Fears (c). But if the church remains till void at the end 
of the ſuit, then which-ever party the preſentation is found 
to belong to, whether plaintiff or defendant, ſhall have a 
writ directed to the biſhop ad admittendum clericum (d), re- 
citing the judgment of the court, and ordering him to ad- 
mit and inſtitute the clerk of the prevailing party; and, 
if upon this order he does not admit him, the patron may 
ſue the biſhop in a writ of guare non admiſit (e), and reco- 
ver ample ſatisfaction in damages. 


Bxs1DEs theſe poſſeſſory actions, there may be alſo had 
(as hath before been incidentally mentioned) a writ of right 
of advowſon, which reſembles other writs of right : the only 
diſtinguiſhing advantage now attending it, being, that it is 
more concluſive than a guare impedit ; ſince to an action of 
quare impedit a recovery had in a writ of right may be 
Pleaded in bar. 


THERE is no limitation with regard to the time with- 
in which any actions touching advowſons are to be 
brought; at leaſt none later than the times of Richard I. 
and Henry III.: for by ſtatute 1 Mar. ſt. 2. c. 5. the ſta- 
tute of limitations, 32 Hen. VIII. c. 2. is declared not to 
extend to any writ of right of advowſon, gquare impedit, or 
aſſiſe of darrein preſentment, or Jus patronatus. And this 
upon very good reaſon: becauſe it may very eaſily hap- 
pen that the title to an advowſon may not come in que- 
ſtion, nor the right have opportunity to be tried, with- 
in ſixty years, which is the longeſt period of limitation 
aſſigned by the ſtatute of Henry VIII. For ſir Edward 
Coke (f) tells us, that there was a parſon of one of 


(e) Stat, Weſtm, 2, 13 Edu. I. c. f. . 3. (e) Bid. 47. 


d) F. N. B. 38. (f) 1 laſt. 116, a 
(4) 3 his 
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his churches; that had been incumbent there above fifty 


years; nor are inſtances wanting wherein two ſucceſſive in- 
cumbents have continued for upwards of a hundred years (g). 
Had therefore the laſt of theſe incumbents been the clerk 
of a uſurper, or had been-preſented by lapſe, it would have 
been neceſſary and unavoidable for the patron, in caſe of a 
diſpute, to have recurred back above a century, in order to 
have ſhewn a clear title and ſeiſin by preſentation and 
admiſſion of the prior incumbent. But though, for theſe 
reaſons, a limitation is highly improper. with reſpect only 
to the length of time; yet, as the title of advowſons is, for 
want of ſome limitation, rendered more precarious than 
that of any other hereditament, it might not perhaps be 
amiſs if a limitation were eſtabliſhed with reſpe& to the 
number of avoidances; or, rather, if a limitation were 
compounded of the length of time and the number of 
avoidances together: for inſtance, if no ſeiſin were admit- 
ted to be alleged in ary of theſe writs of patronage, after 
ſixty years and four avoidances were paſt. 


IN a writ of guare impedit, which is almoſt the only real 
action that remains in common uſe, and alſo in the aſſiſe 
of darrein preſentment, and writ of right, the patron only 


and not the clerk, is allowed to ſue the diſturber. But, 


by virtue of ſeveral aQs of parliament (h), there is one 
ſpecies of preſentations, in which a remedy, to be ſued 
in the temporal courts, is put into the hands of the 
clerks preſented, as well as of the owners of the advow- 
ſon. I mean the preſentation to ſuch benefices, as be- 
long to roman catholic patrons; which, according to 
their ſeveral counties, are veſted in and ſecured to the two 
univerſities of this kingdom. And particularly by the 
ſtatute of 12 Ann. ſt. 2. c. 14. F. 4. a new method of 
proceeding is provided; viz. that, beſides the writs of 
quare impedit, which the univerſities as patrons are entitled 
to bring, they, or their clerks, may be at liberty to file a 


(g) The two laſt incumbents of 16:0 the latter in 1700, and died 
the rectory of Chelsficld cum Farn- in 1781. ; 


borough in Kent continued 101 years; (h) Stat. 3 Jac. I. e. s. 1 W. & M. 
of whom the former was admitted in c. 26. 12 Ana. ſt. 2. c. 14. 11 Geo, II, 
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252 PRIVAT Book III. 
bull in equity againſt any perſon preſenting to ſuch livings, and 
diſturbing their right of patronage, or his cui gue truſt, or 
any other perſon whom they have cauſe to ſuſpect; in or- 
der to corapel a diſcovery of any ſecret truſts, for the be- 
nefit of papiſts, in evaſion of thoſe laws whereby this right 
of advou ſon is veſted in thoſe learned bodies: and alſo (by 
the ſtatute 11 Geo. II.) to compel a diſcovery whether any 
grant or "conveyance, ſaid to be made of ſuch advou ſon, 
were made bona fide to a proteſtant purchaſer, for the be- 
nefit of proteſtants, and for a full conſideration; without 
which requiſites every ſuch grant or conveyance of any ad- 
vowſon or avoidance is abſolutely null and void. This is 
a particular law, and calculated for a particular purpoſe : 
but in no inſtance but this does the common law permit the 
clerk himſelf to interfere in recovering a preſentation, of 
which he is afterwards to have the advantage. For beſides 
that he has (as was before obſerved) no temporal right in 
him till after inſtitution and induction; and, as he there- 
fore can ſuffer no wrong, is conſequently, entitled to no re- 
medy ; this excluſion of the clerk from being plaintiff ſeems 
alfo to ariſe from the very great honour and regard, which 
the law pays to his ſacred function. For it looks upon the 
cure of ſouls as too arduous and important a taſk to be eager- 
ly fought for by any ſerious clergyman; and therefore will 
not permit him io contend openly at law for a charge and 
truſt, which it preſumes he undertakes with diffidence. 


Bur when the clerk is in full poſſeſſion of the benefice, 
the law gives him the ſame poſſeſſory remedies to recover 
his glebe, his rents, his tithes, and other eccleſiaſtical ducs, 
by writ of entry, aſſiſe, ejectment, debt, or treſpaſs, (as 
the caſe may happen) which it furniſhes to the owners of 
lay property. Yet he ſhall not have a writ of right, 
nor ſuch other ſimilar writs as are grounded upon the 
mere right; becauſe he hath not in him the intire fee 
and right (i) : but he is intitled to a-ſpecial remedy called a 
writ of juris utrum, which is ſometimes ſtiled the parſon's 


(i) F. N. B. 49. - 
writ 
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writ of 'right (k), being the higheſt writ which he can 
have (). This lies for a parſon or a prebendary at com- 
mon law, and for a vicar by ſtatute 14 Edw. III. c. 17. and 


is in the nature of an aſſiſe, to enquire whether the tene- 


ments in queſtion are frankalmoign belonging to the church 
of the demandant, or elſe the lay fee of the tenant (m). And 
thereby the demandant may recover lands and tenements 
belonging to the church, which were aliened by the prede- 
ceſſor; or of which he was diſſeiſed; or Which were reco- 
vered againſt him by verdict, confeſſion, or default, with- 
out praying in aid of the patron and ordinary; or on which 
any perſon has intruded ſince the predeceſſor's death (n). 
But fince the reſtraining ſtatute of 13 Eliz. c. 10. whereby 
the alienation of the predeceſſor, or a recovery ſuffered by 
him of the lands of the church, is declared to be abſolute- 
ſy void, this remedy is of very little uſe, unleſs where the 
parſon himſelf has been deforced for more than twenty 
wah (o); for the ſucceſſor, at any competent time after 

is acceſſion to the benefice, may enter, or bring an eject- 
ment. 


(k) Booth. 221, Im) Regiſtr. 32. | {o) Booth. 221. 
F. N. B. 48. | (n) F. N. B. 48, 49, | 
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CHAPTER THE SEVENTEENTH.. 


Or INJURIES PROCEEDING PROM, OR Ar- 
'FECTING, THE CROWN. 


% 


AVING in the nine preceding chapters conſidered 
the injuries, or private wrongs, that may be offer- 
ed by one ſubject to another, all of which are redreſſed by 
the command and authority of the king, ſignified by his 
original writs returnable in his ſeveral courts of juſtice, 
which thence derive a juriſdiction of examining and deter- 
mining the complaint; I proceed now to enquire of the 
mode of redreſſing thoſe injuries to which the crown itfelf 
is a party: which injuries are either where the crown is 
the aggreſſor, and which therefore cannot without a ſole- 
ciſm admit of the ſame kind of remedy (a) ; or elſe is the 
ſufferer, and which then are uſually remedied by peculiar 
forms of proceſs, appropriated to the royal prerogative. In 
treating therefore of theſe, we will conſider firſt, the man- 
ner of redreſſing thoſe wrongs or injuries which a ſubje& 
may ſuffer from the crown, and then of redreſſing thoſe 
which the crown may receive from a ſubjeQ. 


I. Tnar the king can do no wrong, is a neceſſary and fun- 
damental principle of the Engliſh conſtitution: meaning on- 
ly, as has formerly been obſerved (b), that, in the firſt place, 
whatever may be amiſs in the conduct of public affairs is not 


) Bro» Ahr. 7. petiticn. 12,1. preregettve. 2. (b) Bock I. ch · 7. pag. 243-246. 


chargeable 
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chargeable perſonally on the king; nor is he, but his mi- 
niſters, accountable for it to the people: and, ſecondly, that 
the prerogative of the crown extends not to do any injury; 
for, being created for the benefit of the people, it cannot 
be exerted to their prejudice (c). Whenever therefore it 
happens, that, by miſinformation or inadvertence, the 
crown hath been induced to invade the private rights of 
any of its ſubjects, though no action will lie againſt the ſo- 
vereign (d), (for who ſhall command the king (e) ? ) yet the 
law hath furniſhed the ſubject with a decent and reſpectful 
mode of removing that invaſion, by informing the king of 
the true ſtate of the matter in diſpute: and, as it preſumes 
that to &now of an injury and to redreſs it are inſeparable in 
the royal breaſt, it then iſſues as of courſe, in the king's 
own name, his orders to his judges to do juſtice to the par- 


ty aggrieved. 
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Tux diſtance between the ſovereign and his ſubjects is 
ſuch, that it rarely can happen, that any perſonal injury 
can immediately and directly proceed from the prince to 
any private man: and, as it can ſo ſeldom happen, the law 
in decency ſuppoſes that it never will or can happen at all; 
becauſe it feels itſelf incapable of furniſhing any adequate 
remedy, without infringing the dignity and deſtroying the 
ſovereignty of the royal perſon, by ſetting up ſome ſupe- 
rior power with authority to call him to account. The in- 
conveniency therefore of a miſchief that is barely poſſible, 
is (as Mr. Locke has obſerved) (f) well recompenſed by the 
peace of the public and ſecurity of the government, ia the 
perſon of the chief magiſtrate being ſet out of the reach of 
coercion. But injuries to the rights of property can ſcarce- 
ly be committed by the crown without the intervention 
of its officers; for whom the law in matters of right 
entertains no reſpe& or delicacy, but furniſhes various 
methods of detecting the errors or miſconduct of thoſe 
agents, by whom the king has been deceived, and in- 
duced to do a temporary injuſtice. ; 
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(c) Plowd. 487, (e) Finch. L. 83. 
(4) Jenkins. 78. (f) on Cov. p. 4 F. 20e. 
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Tux common law methods of obtaining poſſeſſion or re- 
ſtitution from the crown, of either real or perſonal proper- 
ty, are, 1. By petition de droit, or petition of right, which 
is faid to owe its original to king Edward the firſt (g). 2. 
By monſirans de droit, manifeſtation or plea of right: both 
of which may be preferred or proſecuted either in the chan- 
cery or exchequer (h). The former is of uſe, where the 
king is in full poſſeſſion of the hereditaments or chattels, 
and the party ſuggeſts ſuch a right as controverts the title 
of the crown, grounded on facts diſcloſed in the petition it- 
ſelf; in which caſe he mult be careful to ſlate truly the 
whole title of the crown, otherwiſe the petition ſhall abateſi): 
and then, upon this anfwer being endorſed or underwritten 
by the king, ſoit droit fait al partie (let right be done to the 
party) (j) a commiſſion ſhall iſſue to enquire of the truth of 
this ſuggeſtion (x): after the return of which, the king's at- 
torney is at liberty to plead in bar; and the merits ſhall be 
determined upon iſſue or demurrer, as in fuits between ſub- 
ject and ſubject. Thus, if a diſſeiſor of lands, which are 
holden of the crown, dies ſeiſed without an heir, whereby 
the king is prima facie intitled to the lands, and the poſſeſſi- 
on is caſt on him either by inqueſt of office, or by act of law 
without any office found; now the diſſeiſee ſhall have reme- 
dy by petition of right, ſuggeſting the title of the crown, 
and his own ſuperior right before the diſſciſin made (l). But 
where the right of the party, as well as the right of the 
crown, appears upon record, there the party ſhall have mon- 
firans de droit, which is putting in a claim of right grounded 
on facts already acknowledged and eſtabliſhed, and praying 
the judgment of the court, whether upon thoſe facts the 
king or the ſubjeQ hath the right. As if, in the caſe be- 
fore ſuppoſed, the whole ſpecial matter is found by an in- 
queſt of office, (as well the diſſeiſin, as the dying with- 
out any heir) the party grieved ſhall have mon/trans de droit 
at the common law (m). But as this ſeldom happens, and 


(g) Bro. Abr. 7. prereg, 2. Fützb. (j) State Tri. vii. 134. 


A,. t. error. 8. (K) Skin. $03, Raſt, Entr. 461. 
(h] Skin. 60g. (1) Bro. Abr. t. 87:7, 20. 4 Rep. 58. 
ti) Finch: L. 286. (m) 4 Rep. 38. 
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the remedy by petitian was extremely tedious and expenſive, 
that by monſirans was much enlarged and rendered almoſt 
univerſal by ſeveral ſtatutes, particularly 36 Edw. III. c. 13. 
and 2 & 3 Edw. VI. c. 8. which alſo allow inquiſitions of 
office to be traverſed or denied, wherever the right of a 
ſubjeC is concerned, except in a very few caſes (n). Theſe 
proceedings are had in the petty bag office in the court of 
chancery : and, if upon either of them the right be deter- 
mined againſt the crown, the judgment is, qued manus da- 
mini regis amoveantur et poſſeſſio reſiituatur petenti, ſalus jus 
re domini regis (0) ; which laſt clauſe is always added to 
judgments againſt the king (p), to whom no /aches are ever 
imputed, and whoſe right is never defeated by any limita- 
tion or length of time. And by ſuch judgment the crown 
is inſtantly out of poſſeſſion (q); ſo that there needs not 
the indecent interpoſition of his own officers to transfer the 
ſeiſin from the king to the party aggrieved. 


Il. Tar methods of redreſſing ſuch injuries as the 
crown may receive from a ſubject, are, 


1. By ſuch uſual common law actions, as are conſiſtent 
with the royal prerogative and dignity. As therefore the 
king, by reaſon of his legal ubiquity, cannot be diſſeiſed or 
d iſpoſſeſſed of any real property which is once veſted in 
him, he can maintain no action which ſuppoſes a diſ- 
poſſeſſion of the plaintiff; ſuch as an aſſiſe or an eject- 
ment (r): but he may bring a guare impedit (s), which 
always ſuppoſes the complainant to be ſeiſed or poſſeſſed 
of the advowſon: and he may proſecute this writ, as 
well as every other, either in the King's bench or 
the commen pleas, or in whatever court he pleaſes, 
So too he may bring an action of treſpaſs for taking 
away his goods; but not for breaking his cloſe, or any o- 
ther injury done upon his ſoil or poſſeſſion (t). It would be 
equally tedious and difficult, to run through every minute 


(n) Skin. 60 8. (r) Pro. Ar. t. prereg. 89. 

(0) 2 Iaft. 695. Raſt, Entr. 463. (JF. N. B. 32. 

ip) Finch. L. 460. (t) Bro. Aör. t. prere gative. 130. 
(q) Bid. 439. F. N. ©. 90. 
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diſtinction that might be gleaned from our antient books 
with regard to this mattef; nor is it in any degree necefla- 
ry, as much eaſier and more effectual remedies are uſually 
obtained by ſuch prerogative modes of proceſs, as are pe- 
culiarly confined to the crown. 


2. SUCH is that of inguiſition ot inqueſt of office: which 
is an enquiry made by the king's officer, his ſheriff, coro- 
ner, or eſcheator, virtute officii, or by writ ſent to them 
for that purpoſe, or by commiſſioners ſpecially appointed, 
concerning any matter that intitles the king to the poſſeſſi- 
on of lands or tenements, goods or chattels (u). This is 
done by a jury of no determinate number; being either 
twelve, or leſs, or more. As, to enquire, whether the 
king's tenant for life died ſeiſed, whereby the reverſion ac- 
crues to the king: whether A, who held immediately of 
the crown, died without heirs; in which caſe the lands be- 
long to the king by eſcheat: whether B be attainted of 
treaſon ; whereby his eſtate is forfeited to the crown : 
whether C who has purchaſed lands be an alien; which is 
another cauſe of forfeiture: whether D be an idiot a nati- 
vitate; and therefore, together with his lands, appertains 
to the cuſtody of the king: and other queſtions of the like 
import, concerning both the circumſtances of the tenant, 
and the value or identity of the lands. Theſe inqueſts of 
office were more frequently in practice than at preſent, 
during the continuance of the military tenures amongſt us : 
when, upon the death of every one of the king's tenants, 
an inqueſt of office was held, called an inguiſitio poſt mor- 
tem, to enquire of what lands he died ſeiſed, who was his 
heir, and of what age, in order to intitle the king to his mar- 
riage, wardſhip, relief, premrer-ſeifin, or other advanta- 
ges, as the circumſtances of the caſe might turn out. To 
ſuperintend and regulate theſe enquiries the court of wards 
and hveries was inſtituted by ſtatute 32 Hen. VIII. c. 46. 
which was aboliſhed at the reſtoration of king Charles the 
ſecond, together with the oppreſſive tenures upon which 
it was founded, | 


(u) Finch. L. 323, 4, 5: 
Wirn 
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Wirz regard to other matters, the inqueſts of office ſtill 
remain in force,and are taken upon proper occaſions; being 
extended not only to lands, but alſo to goods and chattels 


perſonal, as in the caſe of wreck, treaſure-trove, and the 


like; and eſpecially as to forfeitures for offences. For eve- 
ry jury which tries a man tor treaſon or felony, every coro- 


ner's inqueſt that ſits upon a felo de ſe, or one killed by 


chance-medley, 1s, not only with regard to chattels, but al- 
ſo as to real intereſts, in all reſpects an inqueſt of office: and 
if they find the treaſon or felony, or even the flight of the 
party accuſed (though innocent) the king is thereupon, by 
virtue of this office found, intitled to have his forfeitures ; 
and alſo in the caſe of chance-medley,he or his grantees are 
entitled to ſuch things, by way of deodand, as have moved 


to the death of the party. 


Tuxs x inqueſts of office were deviſed by law, as an au- 
thentic means to give the king his right by ſolemn matter 
of record; without which he in general can neither take, nor 
part from, any thing (w). For it is a part of the liberties 
of England, and greatly for the ſafety of the ſubject, that 
the king may not enter upon or ſeiſe any man's poſſeſſions 
upon bare ſurmiſes without the intervention of a jury (x). 
It is however particularly enacted by the ſtatute 33 Hen. VIII. 
c. 20, that, in caſe of attainder for high treaſon, the king 
ſhall have his forfeiture inſtantly, without any inquiſition of 
office. And, as the king hath no title at all to any proper- 
ty of this ſort before office found, therefore by the ſtatute 
18 Hen. VI. c. 6. it was enacted, that all letters patent or 


grants of lands and tenements before office found, or return- 
ed into the exchequer, ſhall be void. And, by the bill of 


rights at the revolution, 1 W. & M. ſt. 2. c. 2. it is declared, 
that all grants and promiſes of fines and forfeitures of parti- 
cular perſons before conviction (which is here the inqueſt 
of office) are illegal and void; which indeed was the law of 
the land in the reign of Edward the third (5). 


(w) Finch. L. 82. (y) 2 laſt. 48. 
*) Gilb, hiſt, exch. 132, Hob. 347. 
| R 2 WirR 
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Wirtn regard to real property, if an office be found for 
he king, it puts him in immediate poſſeſſion, without the 
trouble of a formal entry, provided a ſubject in the like 
caſe would have had a right to enter; and the king ſhall 
receive all the meſne or intermediate profits from the time 
that his title accrued (2). As on the other hand, by the 
articuli ſuper cartas (a), if the king's eſcheator or ſheriff 
ſeiſe lands into the king's hand without cauſe, upon taking 
them out of the king's hand again, the party ſhall have the 
meſne profits reſtored to him. 


Ix order to avoid the poſſeſſion of the crown, acquired by 
the finding of ſuch office, the ſubject may not only have his 
petition of right, which diſcloſes new facts not found by the 
office, and his monſ/rans de droit, which relies on the facts 
as found; but alſo he may (for the moſt part) fraverſe or 
deny the matter of fact itſelf, and put it in a courſe of 
trial by the common law proceſs of the court of chancery: 
yet ſtill, in ſome ſpecial caſes, he hath no remedy left but 
a mere petition of right (b). Theſe traverſes, as well as 
the monſlrans de droit, were greatly enlarged and regulat- 
ed for the benefit of the ſubject, by the ſtatutes before- 
mentioned, and others (c). And in the traverſes thus given 
by ſtatute, which came in the place of the old petition of 
right, the party traverſing is conſidered as the plaintiff (d); 
and muſt therefore make out his own title, as well as im- 
peach that of the crown, and then ſhall have judgment 
qued manus domini regis amoveantur, &c. 


3. Wurkx the crown hath unadviſedly granted any thing 
by letters patent, which ought not to be granted (e), or where 
the patentee hath done an act that amounts to a forfeiture of 


(z) Finch. L. 32:, 326. (c) Stat. 34 Edw. III. c. 13. 36 Edwy 

(a) 28 Edw. I. ſt. 3. c. 19. III. c. 13. 2 & 3 Edw VI. c. 8. 

(Þ) F.nch. L. 324. (d) Law of si prius. 202. 
(e) See book II. ch. 21. 
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the grant (f) the remedy to repeal the patent is by writ of 
ſeire facias in chancery (g). This may be brought either 
on the part of the king, in order to reſume the thing grant- 
ed; or, if the grant be injurious to a ſubject, the king is 
bound of right to permit him (upon his petition) to uſe 
his royal name for repealing the patent in a ſcire facias (h). 
And fo alſo, if, upon office untruly found for the king, he 
grants the land over to another, he who is grieved thereby, 
and traverſes the office itſelf, is intitled before iſſue joined 
to a ſcire ſacias againſt the patentce, in order to avoid 


the grant (i). 


4. AN informaticn on behalf of the crown, filed in the 
exchequer by the king's attorney general, is a method of 
ſuit for recovering money or other chattels, or for obtain- 
ing ſatisfaQtion in damages tor any perſoral wrong (x) com- 
mitted in the lands or other poſſeſſions of the crown, It 
differs from an information filed in the court of king's bench, 
of which we thall treat in the next book; in that bis is infti- 
tuted to redreſs a private wrong, by which the property of the 
crown is affected bat is calculated to puniſh ſome public wrong 
or heinous miſdemeſnor in the defendant. It is grounded on 
no writ under ſeal, but merely on the intimation of the king's 
officer the attorney general, who“ gives the court to under- 
ſtand and be informed of *” the matter in queſtion; upan 
which the party is put to anſwer, and trial is had, as in 
ſuits between ſubject and ſubjeA. The moſt uſual infor- 
mations are thoſe of intruſion and debt: irtruffon, for any 
treſpaſs committed on the lands of the crown (I), as by en- 
tering thereon without title, holding over after a leaſe 
is determined, taking the profits, cutting down timber, 
or the like; and debt, upon any contracts for monies due 
to the king, or for any forfeiture due to the crown 
upon the breach of a peral ſtatute. This is moſt com- 
monly uſed to recover forfeĩtures occaftoned by trat ſgreſſing 
thoſe laws, which are enacted for the eſtabliſhment and 


(f) Dyer. 198. (i) Bro. Ahr. t. ſciræ facias. Eg. 185. 
(eg) 3 Lev. 22a. 4 Inſt. 88. (k) Moor. 375. 
(h) 2 Ventr. 344. (1) Cro. Jac. 212. 1 Leon. 4%. Savil. 49. 
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ſupport of the revenue: others, which regard mere mat- 
ters of police and public convenience, being uſually left to 
be inforced by common informers, in the gui tam infor- 
mations or actions, of which we have formerly ſpoken (m). 
But after the attorney general has informed upon the 
breach of a penal law, no other information can be re- 
ceived (n). There is alſo an information in rem, when any 
goods are ſuppoſed to become the property of the cron, 
and no man appears to claim them, or to diſpute the title 
of the king. As antiently in the caſe of treaſure-trove, 
wrecks, waifs, and eſtrays, ſeiſed by the king's officer for 
his uſe. Upon ſuch ſeiſure an information was uſually 
filed in the king's exchequer, and thereupon a proclamati- 
tion was made for the owner (if any) to come in and claim 
the effects; and at the ſame time there iſſued a commiſſion 
of appraiſement to value the goods in the officer's hands: 

after the return of which, and a ſecond proclamation had, 
if no claimant appeared, the goods were ſuppoſed derelict, 
and condemned to the uſe of the crown (o). And when, in 


later times, forfeitures of the geods themſelves, as well as 


perſonal. penalties of the parties, were inflifted by act of 
parliament for tranſgreſſions againſt the laws of the cuſtoms 
and exciſe, the ſame proceſs was adopted in order to ſecure 
ſuch forfeited goods for the public uſe, though the offender 
himſelf had eſcaped the reach of juſtice. 


s. A wriT of quo warrants is in the nature of a writ of 
right for the king, againſt him who claims or uſurps any 
office, franchiſe, or liberty to inquire by what authority he 
ſupports his claim, in order to determine the right (p). It 
lies alſo in cafe of non-uſer or long neglect of a franchiſe, 
or miſ-uſer or abuſe of it; being a writ commanding - 
the defendant to ſhew by what warrant he exerciſes ſuch 
a franchiſe, having never had any grant of it, or hav- 
ing forfeited it by negle& or abuſe. This was originally 
returnable before the king's juſtices at Weſtminſter (q), but 


(m) See pag. 160, (p) Finch. L. 322. 2 Toft, 282. 
(n) Hardr. 201. (4) Old Nat Brev, fal. 107. edit. 1534. 
(0) Gilb. hilt, of exch, ch, 13. 

aſter- 
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afterwards only before the juſtices in eyre, by virtue of the 
ſtatutes of gyo warrants, 6 Edw. I. c. 1. and 18 Edw. J. 
ſt, 2. (r) but ſince thoſe juſtices have given place to the 
king's temporary commiſſioners of aſſiſe, the judges on the 
ſeveral circuits, this branch of the ſtatutes hath loſt its ef» 
fe& (s); and-writs of quo warranta (if brought at all) muſt 
now be proſecuted and determined before the king's juſtices 
at Weſtminſter. And in caſe of judgment for the defen- 
dant, he ſhall have an allowance of his franchiſe; but in 
caſe of judgment for the King, for that the party is intitled 
to no ſuch franchiſe, or hath diſuſed or abuſed it, the 
franchiſe is either ſeiſed into the king's hands, to be grant- 
ed out again to whomever he ſhall pleaſe; or, if it be not 
ſuch a franchiſe as may ſubſiſt in the hands of the crown, 
there is merely judgment of ou/ler, to turn out the party 
who uſurped it (t). 


THz judgment on a writ of quo warrants (being in the 
nature of a writ of right) is final and concluſive even 
againſt the crown (u). Which, together with the length 
of its proceſs, probably occaſioned that difufe into which 
it is now fallen, and introduced a more modern method of 
proſecution, by information filed in the court of king's 
bench by the attorney general, in the nature of a writ of 
quo warrants; wherein the proceſs is ſpeedier, and the 
judgment not quite ſo deciſive. This is properly a crimi- 
nal method of proſecution, as well to punith the uſurper by 
a fine for the uſurpation of the franchiſe, as to ouſt him, or 
ſeiſe it for the crown: but hath long been applied to the 
mere purpoſes of trying the civil right, ſeiſing the fran. 
chiſe, or ouſting the wrongful poſſeſſor; the fine being 
nominal only, | 


— 


DuriNnG the violent proceedings that took place in the 
latter end of the reigh of king Charles the ſecond, it was a- 
mong other things thought expedient to new -· model moſt of 
the corporation towns in the kingdom; for which purpoſe 


- 


00 2 Inſt. 498. Raſt. Entr. 340. (t) Cro. Jac, 289. 1 Show. 280, 
5) 2 Inſt, 498. (u) 1 Sid, 86. 2 Show. 47. 12 Mod. 22g, 
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264 | PRIVATE Book III. 
many of thoſe bodies were perſuaded to ſurrender their 
charters, and informations in the nature of guo warrants 
were brought againſt others, upon a ſuppoſed, or frequent- 
ly a real, forfeiture of their franchiſes by neglect or abuſe 
of them. And the conſequence was, that the liberties 
of moſt of them were ſeiſed into the hands of the king, 
who granted them freſh charters with ſuch alterations as 
were thought expedient; and during their ſtate of anarchy 
the crown named all their magiſtrates. This exertion of 
power though perhaps in ſummo jure it was for the moſt 
part ſtrictly legal, gave a great and juſt alarm; the new- 
modelling of all corporations being a very large ſtride to- 
wards eſtabliſhing arbitrary power: and therefore it was 
thought neceſſary at the revolution to bridle this branch 
of the prerogative, at leaſt ſo far as regarded the metro- 
polis, by ſtatute 2 W. & M. c. 8. which enacts, that the 
franchiſes of the city of London ſhall never be forfeited 
again for any cauſe whatſoever. 


Tuts proceeding is however now applied to the deciſion 
of corporation diſputes between party and party, without 
any intervention of the prerogative, by virtue of the ſta- 
tute 9 Ann. c. 20. which permits an information in nature 
of quo warrants to be brought with leave of the court, 
at the relation of any perſon deſiring to proſecute the-ſame, 
(who is then ſtiled the relator) againſt any perſon uſurping, 
intruding into, or unlawfully holding any franchiſe or office 
in any city, borough, or town corporate; provides for its 
ſpeedy determination; and direQs that, if the defendant be 
convicted, judgment of ouſter as well as a fine may be given 
againſt him, and that the relator ſhall pay or receive coſts 
according to the event of the ſuit. 


6. Tur writ of mandamus (w) is alſo made by the ſame 
ſtatute 9 Ann. c. 20. a moſt full ard effectual remedy, 
in the firſt place for refuſal of admiſhon where a per- 
ſon is intitled to an office or place in any ſuch corpo- 
ration; and, ſecondly, for wrongful removal, when a 


perſon is legally poſſeſſed. Theſe are injuries, for which 


(w) See pag. 110, 


though 
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though redreſs for the party intereſted may be had by aſſiſe, 
or other means, yet as the franchiſes concern the public, and 
may affect the adminiſtration of | juſtice, this prerogative 
writ alſo iſſues from the court of king's bench, com- 
manding, upon good cauſe ſhewn to the court, the party 
complaining to be admitted or reſtored to his office, 
And tke ftatute requires, that a return be immediately 
made to- the firſt writ of mandamus; which return may 
be pleaded to or traverſed by the proſecutor, and his anta- 
goniſt may reply, take iſſue, or demur, and the ſame pro- 
ceedings may be had as if an action on the caſe had been 
brought for making a falſe return; and, after judgment 
obtained for the proſecutor, he ſhall have a peremptory 
writ of mandamus to compel his admiſſion or reſtitution 
which latter (in cafe of an action) is effected by a writ of 
reſtitution (x). So that now the writ of mandamus, in caſes 
within this ſtatute, is in the nature of an action, and a writ 
of error may be had thereon (y). 


THr1s writ of mandamus may alſo be iſſued, in purſuance 
of the ſtatute 11 Geo. I. c. 4. in caſe within the regular 
time no eleQion ſhall be made of the mayor or other chief 
oſſicer of any city, borough, or town corporate, or (being 
made) it ſhall afterwards become void; to require the elec- 
tors to proceed to election, and proper courts to be held 
for admitting and ſwearing in the magiſtrates ſo reſpective- 
ly choſen; 


Wer have now gone through the whole circle of civil in- 
juries, and the redreſs which the laws of England have anxi- 
ouſly provided for each. In which the ſtudent cannot but 
obſerve, that the main difficulty which attends their diſcuſ- 
ſion ariſes from their great variety, which 1s apt at our 
firſt acquaintance to breed a confuſion of ideas, and a 
kind of diſtraction in the memory; a difficulty not a little 
increaſed by the very immethodical arrangement, too 
juſtly complained of in our antient writers; but which 
will inſenſibly wear away when they come to be re- 


(x) 11 Rep. 79. (9) P. Was. 351. 
conſidered, 
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conſidered, and we are a little familiarized to thoſe terms of 
art in which the language of our anceſtors has obſcured 
them. Terms of art there will unavoidably be in all ſcien- 
ces; the eaſy conception and thorongh comprehenſion of 
which muſt depend upon frequent uſe: and the more ſub- 
divided any branch of ſcience is, the more terms muſk 
be uſed to expreſs the nature of theſe ſeveral ſubdiviſi- 
ons, and mark out with ſufficient preciſion the ideas they 
are meant to convey. This difficulty therefore, however 
great it may appear at firſt view, will ſhrink to nothing 
upon a nearer approach; and be rather advantageous than 
of any diſſervice, by imprinting a clear and diſtin& no- 
tion of the nature of theſe ſeveral remedies. And, ſuch 
as it is, it ariſes principally from the excellence of our 
Engliſh laws; which adapt their redreſs exactly to the cir- 
cumſtances of the injury, and do not furniſh one and the 
ſame action for different wrongs, which are impoſſible to 
be brought within one and the ſame deſcription; whereby 
every man knows what ſatisfaction he is entitled to expect 
from the courts of juſtice, and as little as poſſible is left in 
the breaſt of the judges, whom the law appoints to admi- 
niſter, and not to preſcribe the remedy. And I mzy ven- 
ture to affirm, that there is hardly a poflible injury, that 
can be offered either to the perſon or property of ano- 
ther, for which the party injured may not find a remedial 
writ, conceived in ſuch terms as are properly adapted to his 


own purexcutar grievance. 


Ix theſe ſeveral perſonal actions which we have curforily 
explained, as debt, treſpaſs, detinue, action on the caſe, and 
the like, it is eaſy to obſerve how plain, perſpicuous, and 
ſimple the remedy is, as chalked out by the antient com- 
mon law. In real actions for the recovery of landed and 
other permanent property, as the right is more intricate, the 
feodal or rather Norman remedy by real actions is ſome- 
what more complex and difficult, and attended with ſome 
delays. And ſince, in order to. obviate thoſe difficulties, 
and retrench thoſe delays, we have permitted the rights of 
real property to be drawn into queſtion in mixed or per- 


ſonal ſuits, we are (it muſt be owned) obliged to have re- 
courſe 
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courſe to ſuch arbitrary fiftions and expedients, that unleſs. 
we had developed their principles, and traced out their 
progreſs and hiſtory, our preſent ſyſtem of remedial juriſ- 
prudence (in reſpect of landed property) would appear the 
moſt intricate and unnatural, that ever was adopted. by a 
free and enlightened people. 


Bor this intricacy of our legal proceſs will be found,. 
when attentively conſidered, to be one of thoſe troubleſome, 
but not dangerous, evils which have their root in the frame 
of our conſtitution, and which therefore can never be. 
cured, without hazarding every thing that is dear to us. In 
abſolute governments, when new arrangements of property 
and a gradual change of manners have deſtroyed the origi- 
nal ideas, on which the laws were deviſed and eſtabliſhed, 
the prince by his edict may promulge a new code, more 
ſuited to the preſent emergencies. But when laws are to 
be framed by popular aſſemblies, even of the repreſentative 
kind, it is too Herculean a taſk to begin the the work of le- 
giſlation afreſh, and extract a new ſyſtem from the diſcor- 
dant opinions of more than five hundred counſellors. A ſingle 
legiſlator or an enterprizing ſovereign, a Solon or Lycur- 
gus, a Juſtinian or a Frederick, may at any time form a 
conciſe, and perhaps an uniform, plan of juſtice; and evil 
betide that preſumptuous fubje&t who queſtions its wiſdom 
or utility. But who, that is acquainted with the difficulty 
of new-modelling any branch of our ſtatute laws (though re- 
lating but to roads or pariſh ſetiſements) will conceive it 
ever feaſible to alter any fundamental point of the common. 
law, with all its appendages and conſequents, and ſet up 
another rule in its ſtead? When therefore, by the gradual 
influence of foreign trade and domeſtic tranquility, the ſpirit 
of our military tenures began to decay, and at length the 
whole ſtructure was removed, the judges quickly per- 
ceived that the forms and delays of the old feodal acti- 
ons, (guarded with their ſeveral outworks of eſſoins, 
vouchers, aid-prayers, and a hundred other formidable in- 
trenchments) were ill ſuited to that more ſimple and com- 


mercial mode of property which ſucceeded the former; 
| and 
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and required a more ſpeedy deciſion of right, to facilitate 
exchange and alienation, Vet they wiſely avoided ſolicit- 
ing any great legiſlative revolution in the old eſtabliſhed 
forms, which might have been productive of conſequences 
more numerous and extenſive than the moſt penetrating 


genius could foreſee; but left them as they were, to lan- 


guiſh in obſcurity and oblivion, and endeavoured by a ſe- 


ries of minute contrivances to accommodate ſuch perſonal 


actions, as were then in uſe, to all the moſt uſeful purpoſes 
of remedial juſtice: and where, through the dread of in- 
novation, they heſitated at going ſo far as perhaps their 
good ſenſe would have prompted them, they left an open- 
ing for the more liberal and enterprizing judges, who have 
fate in our courts of equity, to ſnew them their error by 
ſupplying the omiſſion of the courts of law. And, ſince 
the new expedients have been refined by the practice of 
more than a century, and are ſufficiently known and under- 
ſtood, they in general anſwer the purpoſe of doing ſpeedy 
and ſubſtantial juſtice, much better than could now be ef- 


fected by any great fundamental alterations. The only 
difficulty that attends them ariſes from their fictions and 


circuities, but, when once we have diſcovered the proper 
clew, that labyrinth is eafily pervaded. We inherit an 
old Gothic caſtle, ere ted in the days of chivalry, but fit- 
ted up for a modern inhabitant. The moated ramparts, the 
embattled towers, and the trophied halls, are magnificent 
and venerable, but uſeleſs. The inferior apartments, now 
converted into rooms of convenience, are chearful and com- 
modious, though their approaches are winding and difficult, 


Ix this part of our diſquiſitions I however thought it 
my duty to unfold, as far as intelligibly I could, the na- 
ture of theſe real aQions, as well as of perſonal remedies. 
And this not only becauſe they are ſtill in force, till the 
law of the land, though obſolete and difuſed; and may 
perhaps, in their turn, be hereafter with ſome neceſ- 
ſary correQions called out again into common uſe; 
bur alſo becauſe, as a ſenſible. writer has well obſerved (z), 


(2) Hawk, Abr. Co. Litt. pref. 
© whoever 
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« whoever conſiders how great a coherence there is be- 
« tween the ſeveral parts of the law, and how much the 
« reaſon of one caſe opens and depends upon that of ano- 
« ther, will I preſume be far from thinking any of the old 
c learning uſeleſs, which will ſo much conduce to the perfect 
&« underſtanding of the modern.” And beſides I ſhould 
have done great injuſtice to the founders of our legal con- 
ſtitution, had I led the ſtudent to imagine, that the remedi- 
al inſtruments of our law were originally contrived in fo 
complicated a form, as we now preſent them to his view : 
had I, for inſtance, intirely paſſed over the direct and ob- 
vious remedies by aſſiſes and writs of entry, and only laid 
before him the modern method of proſecuting a writ of 
ejectment. | 


CHAPTER 
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CHAPTER THE EIGHTEENTH. 


Or Tus PURSUIT or REMEDIES ar 
ACTION; ans, FiRsr, or THE | 
ORIGINAL WRIT. 


AVING, under the head of redreſs by ſuit in courts, 
F pointed out in the preceding pages, in the firſt place, 
the nature and ſeveral ſpecies of courts of juſtice, wherein 
remedies are adminiſtred for all ſorts of private wrongs ; 
and, in the ſecond place, ſhewn to which of theſe courts in 
particular application muſt be made for redreſs, according 
to the diſtinction of injuries, or, in other words, what 
wrongs are cognizable by one court, and what by another; 
I proceeded, under the title of injuries cognizable by the courts 
of common law, to define and explain the ſpecifical reme- 
dies by action, provided for every poſſible degree of wrong 
or injury; as well ſuch remedies as are dormant and out of 
uſe, as thoſe which are in every day's practice, apprehend- 
ing that the reaſon of the one could never be clearly com- 
prehended, without ſome acquaintance with the other : 
and, I am now, in the laſt place, to examine the manner in 
which theſe ſeveral remedies are purſued and applied, by 
action in the courts of common law; to which I ſhall at- 
terwards ſubjoin a brief account of the proceedings in courts 
of equity. 


IN 


Ch. 18. Wx ON G 83. | 211 


In treating of remedies by action at common law, I 
ſhall confine myſelf to the modern method of practice in our 
courts of judicature. For, though I thought it neceſſary 
to throw out a few obſervations on the nature of real ac- 
tions, however at preſent diſuſed, in order to demonſtrate 
the coherence and uniformity of our legal conſtitution, and 
that there was no injury ſo obſtinate and inveterate, but 
which might in the end be eradicated by ſome or other of 
thoſe remedial writs; yet it would be too irkſome a taſk to 
perplex both my readers and myſelf with explaining all the 
rules of proceeding in theſe obſolete actions; which are fre- 


quently mere poſitive eftabliſhments, the forma et figura . 


Judicii, and conduce very little to illuſtrate the reaſon and 
fundamental grounds of the law. Wherever I apprehend 
they may at all conduce to this end, 1 ſhall endeavour to 
hint at them incidentally. | 


Wu therefore the ſtadent may expect in this and 
the ſucceeding chapters, is an account of the method of 
proceeding in and proſecuting a ſuit upon any of the per- 
ſonal writs we have before ſpoken of, in the court of cam- 
mon pleas at Weſtminſter; that being the court originally 
conſtituted for the proſecution of all civil actions. It is 
true that the courts of king's bench and exchequer, in or- 
der, without intrenching upon antient forms, to extend 
their remedial influence to the neceſſities of modern times, 
have now obtained a concurrent juriſdiction and cogni- 
7Zance of civil ſuits: but, as caſes are therein conducted 
by much the ſame advocates and attornies, and the ſe- 
veral courts and their judges have an entire communication 
with each other, the methods and forms of proceeding 
are in all material reſpects the ſame in all of them. 
So that, in giving an abſtract or hiſtory (a) of the pro- 
greſs of a ſuit through the court of common pleas, we 


ſhall 


(a) In deducing this hiſtory the 
ſtudent muſt not expect authorities 
to be conſtantly cited; as practical 
knowledge is not ſo much to be 
learned from any becks of law, as 


from experience and attendance on 
the courts. The compiler muſt 
therefore be frequently obliged to 
rely upon his own obfervations ; 
which in genera] he hath been 
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ſhall at the ſame time give a general account of the pro- 
ceedings of the other two courts; taking notice however 
of any conſiderable difference in the local practice of each. 


And the ſame abſtract will moreover afford us ſome gene- 
ral idea of the conduct of a cauſe in the inferior courts of 
common law, thoſe in cities and boroughs, or in the court- 
baron, or hundred, or county court : all which conform 
(as near as may be) to the example of the ſuperior tribu- 
nals, to which their cauſes may probably be, in ſome ſtage 
or other, removed. | 


Tux moſt natural and perſpicuons way of conſidering the 
ſubject before us, will be (I apprehend) to purſue it in the 
order and method wherein the proceedings themſelves fol- 
low each other; rather than to diſtract and ſubdivide it by 
any more logical analyſis. 'The general therefore and order- 
ly parts of a ſuit are theſe; 1. The original writ : 2. The 
proceſs: 3. The pleadings: 4. The iſſue or demurrer: 5. 
The trial: 6. The judgment, and its incidents: 7. The 
proceedings in nature of appeals: 8. The execution. 

FirsT, then, of the original, or original writ; which is 
the beginning or foundation of the ſuit. When a perſon hath 
received an injury, and thinks it worth his while to demand 
a ſatisfaction for it, he is to conſider with himſelf, or take ad- 
vice, what redreſs the law has given for that injury; and 


ſtudious to avoid, where thoſe of any 
other might be had. To accompany 
and illuſtrate theſe remai ks, ſuch gen- 
tlemen as are deſigned for the profel- 
ſion will find it neceſſary to peruſe 
the books of entrics, antient and mo- 
dern; which are travſciipts of pro- 
ceedings that have been had in ſc me 
particular actions. A book or two of 
technical learning will alſo be found 
very convenient; from which a man 
of a liberal education and tolerable 
underſtanding may glean pro re nata 
as much as is ſufficient for his put- 
poſe, Theſe beet of practice, as they 


are called, are pretty much on a level, 
in point of compoſition and ſolid in- 
ſtruction ; ſo that that which bears the 
latcſt edition is uſually the beſt. But 
Gilbert's hiftery and fractice of the 
court of common pleas is a bock of a 
very different ſtamp: and though 
(like the reſt of his poſthumous 
works) it has ſuffered moſt groſsly by 
ignorant or careleſs tranſcribers, yet it 


has traced out the reaſon of ma- 


ny parts of cur modern practice, 
from the feodal inſtitutions and the pri- 
mitive conſtruction of our courts, in 4 
moſt clear and ingenious manner. 


thereupon 
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thereupon is to make application or ſuit to the crown, the 
fountain of all juſtice, for that particular ſpecific remedy 
which he is determined or adviſed to purſue. As, for mo- 
ney due on bond, an action of debt; for goods detained 
without force, an action of detinue or trover ; or, if taken 
with force, an action of treſpaſs vi et armis; or, to try the 
title of lands, a writ of eniry or action of treſpaſs in ejec7- 
ment; or, for any conſequential injury received, a fpecial 
aQion on the caſe. 'To this end he 1s to ſue out, or pur- 
chaſe by paying the ſtated fees, an original or original writ, 
from the court of chancery, which is the efficina juſtitiae, 
the ſhop or mint of juſtice, wherein all the king's writs are 
framed. It is a mandatory letter from the king in parch- 
ment, ſealed with his great ſeal (b) and directed to the ſhe- 
riff of the county wherein the injury is committed or ſup- 
poſed ſo to be, requiring him to command the wrongdoer 
or party accuſed, either to do juſtice to the complainant, 
or elſe to appear in court, and anſwer the accuſation againſt 
him. Whatever the ſheriff does in purſuance of this writ, 
he muſt return or certify to the court of common pleas, to- 
gether with the writ itſelf: which is the foundation of the 
juriſdiction of that court, being the king's warrant for the 
judges to proceed to the determination of the cauſe. For it 


was a maxim introduced by the Normans, that there ſhould | 


be no proceedings in common pleas before the king's 
juſtices without his original writ; becauſe they held it un- 
fit that thoſe juſtices, being only the ſubſtitutes of the 
crown, ſhould take cognizance of any thing but what was 
thus expreſsly referred to their judgment (c). However, 
in ſmall actions, below the value of forty ſhillings, which 
are brought in the court-baron or county court, no royal 
writ is neceſſary: but the foundation of ſuch ſuits con- 
tinues to be (as in the times of the Saxons) not by ori- 
ginal writ, but by plaint (d); that is, by a private memo- 
rial tendered in open court to the judge, wherein the party 
injured ſets forth his cauſe of action, and the judge is 
bound of common right to adminiſter juſtice therein, with- 
out any ſpecial mandate from the king. Now indeed even 


* 
(b) Pinch. L. 237. (e) Flet. J. 2. c. 34. (d) Mirr, c. 2. F. 3. 
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the royal writs are held to be demandable of common right, 
on paying the uſual fees: for any delay in the granting 
them, or ſetting an unuſual or exorbitant price upon them, 
would be a breach of magna carta, c. 29. nulli vendemus, 
tenulli negabimus, aut differemus juſtitiam vel refum.” 


ORIGINAL writs are either optional or peremptory; or, 
in the language of our law, they are either a praecipe, or 
a ſt te fecerit ſecurum (e). The praecipe is in the alterna- 
tive, commanding the defendant to do the thing required, 
or ſhew the reaſon wherefore he hath not done it (f). The 
uſe of this writ is where ſomething certain is demanded by 
the plaintiff, which is in the power of the defendant him- 


ſelf to perform; as, io reſtore the poſſeſſion of land, to pay 


a certain liquidated debt, to perform a ſpecific covenant, 
to render an account, and the like: in all which caſes the 
writ is drawn up in the form of a praecipe or command, to 
do thus or ſhew to the contrary ; giving the defendant his 
choice, to redreſs the injury or ſtand the ſuit. The other 
ſpecies of original writs is called a /i fecerit te ſecurum, from 
the words of the writ, which direCts the ſheriff to cauſe the 
defendant to appear in court, without any option given 
him, provided the plaintiff gives the ſheriff ſecurity effectu- 
ally to proſecute his claim (g). This writ is in uſe, where 
nothing is ſpecifically demanded, but only a ſatisfaction in 
general; to obtain which and miniſter complete redreſs, 
the intervention of ſome judicature is neceſſary, Such are 
writs of treſpaſs, or on the caſe, wherein no debt or other 
ſpecific thing is ſued for in certain, but only damages to be 
aſſeſſed by a jury. For this end the defendant is immedi- 
ately called upon to appear in court, provided the plaintiff 
gives good ſecurity of profecuting his claim. Both ſpecics 
of writs are te/!-*d, or witneſſed, in the king's own name; 
« witneſs ourſe!f at Weſtminſter,” or wherever the chan- 
cery may be held. 


(e) Finch. L. 257. [f) Append. No. III. F. 1. (g) Append, No. II. F. 1. 


Tur 
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Tux ſecurity here ſpoken of, to be given by the plain- 
tiff for proſecuting his claim, is common to both writs, 
though it gives denomination only to the latter. The 
whole of it is at preſent become a mere matter of form ; 
and John Doe and Richard Roe are always returned as the 
ſtanding pledges for this purpoſe. The antient uſe of 
them was to anſwer for the plaintiff; who in caſe he brought 
an action without cauſe, or failed in the proſecution of it 
when brought, was liable to an amercement from the crown 
far raiſing a falſe accuſation ; and ſo the form of the judg- 
ment till is (h). In like manner as by the Gothic conſti- 
tutions no perſon was permitted to lay. a complaint againſt 
another, © niſi ſub ſcriptura aut ſpecificatione trium teſtium, 
e quod adlionem vellet perſequi (i): and, as by the laws of 
Sancho I. king of Portugal, damages were given againſt a 
plaintiff who proſecuted a groundleſs action (k). 


THE day, on which the defendant is ordered to appear in 
court, and on which the ſheriff is to bring in the writ and 
report how far he has obeyed it, is called the return of the 
writ; it being then returned by him to the king's juſtices 
at Weſtminſter. And it is always made returnable at the 
diſtance of at leaſt fifteen days from the date or zefte, that 
the defendant may have time to come up to Weſtminſter, 
even from the moſt remote parts of the kingdom; and upon 
ſome day of one of the four terms, in which the court ſits 
tor the diſpatch of buſineſs. 


TrrsE terms are ſuppoſed by Mr. Selden () to have 
been inſtituted by William the conqueror : but fir Henry 
Spelman hath clearly and learnedly ſhewn, that they 
were gradually formed from the canonical conſtitutions 
of the church; being indeed no other than thoſe lei- 
ſure ſcaſons of the year, which were not occupied by 
the great feſtivals or faſts, or which were not liable to the 
general avocations of rural buſineſs. Throughout all chriſ- 


(h) Finch. L. 189. 252. (Kk) Mod. Un. Hift. xxii. 4. 
(i) Stiernh. de jure Gether, J. 3. c. 79. (ö) Jas. Ang l. 7.2.4. 9. 
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tendom, in very early times, the whole year was one con- 
tinual term for hearing and deciding cauſes. For the chriſ- 


tian magiſtrates, to diſtinguiſh themſelves from the hea- 


thens, who were extremely ſuperſtitious in the obſervation 
of their dies faſli et nefaſti, went into a contrary extreme, 
and adminiſtred juſtice upon all days alike. © Till at length 
the church interpoſed and exempted certain holy ſeaſons 
from being profaned by the tumult of forenſic litigations. 
As, particularly, the time of advent and chriſtmas, which 
gave riſe to the winter vacation; the time of lent and 
eaſter, which created that in the ſpring; the time of 
pentecoſt, which produced the third; and the long vaca- 
cation, between midſummer and michaelmas, which was 
allowed for the hay time and harveſt. All ſundays alſo, 
and ſome peculiar feſtivals, as the days of the purification, 
aſcenſion, and ſome others, were included in the ſame pro- 
hibition; which was eſtabliſhed by a canon of the church, 
A. D. 517. and was fortified by an imperial conſtitution 
of the younger Theodoſius, comprized in the Theodoſian 


code (m). 


AFTERWARDS, when our own legal conſtitution came 
to be ſettled, the commencement and duration of our law 
terms were appointed with an eye to thoſe canonical pro- 
hibitions; and it was ordered by the laws of king Edward 
the confeſlor (n), that from advent to the oQave of the epi- 
phany, from feptuageſima to the oQave of eaſter, from 
the aſcenſion to the oQtave of pentecoſt, and from three 
in the afternoon of all ſaturdays till monday morning, 
the peace of God and of the holy church ſhall be kept 
throughout all the kingdom. And ſo extravagant was 
afterwards the regard that was paid to theſe holy times, that 
though the author of the mirror (o) mentions only one 
vacation of any conſiderable length, containing the months 
of Auguſt and September, yet Britton is expreſs (p), 
that in the reign of king Edward the firſt no ſecular 
plea could be held, nor any man ſworn on the evange- 


(m) Spelman of the terms; (o) c. 3. F. 8, ; 
(a) c. 3. de tember ibus et diebus pact, (p] c. 53. 


liſts, 
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liſts (q), in the times of advent, lent, pentecoſt, harveſt 
and vintage, the days of the great litanies, and all ſolemn 
feſtivals. But he adds, that the biſhops and prelates did 
nevertheleſs grant diſpenſations, (of which many are pre- 
ſerved in Rymer's foedera of the time of king Henry the 
third) that aſſiſes and juries might be taken in ſome of theſe 
holy ſeaſons upon reaſonable occaſions. And foon after- 
wards a general diſpenſation was eſtabliſhed in parliament, 
by ſtatute Weſtm. 1. 3 Hen. I. c: 51. which declares, that 
* foraſmuch as it is great charity to do right unto all men 
&« at all times when need ſhall be, by the aſſent of all the 
&« prelates it was provided, that aſſiſes of novel diſſeiſin, 

ce mort d anceſtor, and darrein preſentment ſhould be taken 
= in advent, ſeptuageſima, and lent, even as well as in- 
« queſts may be taken; and that at the ſpecial requeſt of the 
& king to the biſhops.” The portions of time that were 
not included within theſe prohibited ſeaſons, fell naturally 
into a fourfold diviſion; and, from ſome feſtival or ſaint's 
day that immediately preceded their commencement, were 
denominated the terms of St. Hilary, of Eaſter, of the 
holy Trinity, and of St. Michael : which terms have been 
ſince regulated and abbreviated by ſeveral acts of parlia- 
ment; particularly trinity term by ſtatute 32 Hen. VIII. 
c. 2. and michaelmas term by ſtatute 16 Car. I. c. 6. and 


again by ſtatute 24 Geo. II. c. 48, 


'THERE are in each of theſe terms ſtated days called 
days in bank, dies in banco; that is, days of appearance 
in the court of common pleas, called uſually bancum, 
or commune bancum, to diſtinguiſh it from bancum regis 
or the court of king's bench. They are generally at the 
diſtance of about a week from each other, and regulated 
by ſome feſtival of the church. On ſome one of theſe 
days in bank all original writs muſt be made returnable; 
and therefore they are generally called the returns of 
that term; whereof every term has more or lefs, ſaid 
by the mirror (r) to have been originally fixed by king 
Alfred, but certainly ſettled as early as the ſtatute of 
<1 Hen, III. ſt. 2. But though many of the return days 


(q) Sce page g8. (r) c. 5. F. 108. 
83 are 
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are fixed upon ſundays, yet the court never ſits to receive 
theſe returns till the monday after (s): and therefore no pro- 
ceedings can be had, or judgment can be given, or ſup- 
poſed to be given, on the ſunday (t). 


THe firſt return in every term is, properly ſpeaking, the 
firſt day in that term; as, for inſtance, the octave of St. 
Hilary, or the eighth day incluſive after the feaſt of that 
ſaint; which falling on the thirteenth of January, the octave 
therefore or firſt day of Hilary term is the twentieth of Ja- 
nuary. And thereon the court fits to take efſvigns, or 
excuſes for ſuch as do not appear according to the ſum- 
mons of the writ: wherefore this is uſually called the 
eſſoign day of the term. But the perſon ſummoned has three 
days of grace, beyond the return-of the writ, in which to 
make his appearance; and if he appears on the fourth day 
incluſive, the quarts die poſt, it is ſufficient. For our ſturdy 
anceſtors held it beneath the condition of a freeman to be 
obliged to appear, or to do any other act, at the preciſe time 
appointed or required. The feodal law therefore always 
allowed three diſtinct days of citation, before the defendant 
was adjudged contumacious for not appearing (u): preſerv- 
ing in this reſpe& the German cuſtom, of which Tacitus 
thus ſpeaks (w), „ i/lud ex libertate vitium, quod non ſimul 
cc nec Juſſi conventunt ; ſed et alter et tertius dies cunddatione 
& cotuntium abſumitur.” And a ſimilar indulgence prevailed 
in the Gothic conſtitution : © illud enim nimiae libertatis in- 
& dicium, conceſſa toties impunitas non parendi; nec enim tri- 
ce nis judicii conſeſſibus poenam perditae cauſae contumax me- 
& ruit (x). Therefore at the beginning of each term, the 
court does not fit for diſpatch of buſineſs till the fourth day, 
as in Hilary term on the twenty third of January; and in 
Trinity term, by ſtatute 32 Hen. VIII. c. 21. not till the 
fixth day; which is therefore uſually called and ſet down 
in the almanacs as the firſt day of the term. 


(s) Reg. 19. Salk. 627. 6 Mod, 250. (u) Feud, J. 2. t. 22. 

(t) 1 Jon. 156. Swann & Broome, (w) de mer. Germ. c. 11, 
B. R. Mich. 5 Ges. III. et in Dom, (x) Stierrh. de jure Geth, J. 1. e. 6. 
Pr. 1766. 
CHAPTER 
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CHAPTER THE NINETEENTH, 


Or PROCESS. 


HE next ſtep for carrying on the ſuit, after ſuing 

out the original, is called the proceſs; being the 
means of compelling the defendant to appear in court. 
This is ſometimes called original proceſs, being founded 
upon the original writ; and alſo to diſtinguiſh it from me/ne 
or intermediate proceſs, which iſſues, pending the ſuit, upon 
ſome collateral interlocutory matter; as to ſummon jurics, 
witneſſes, and the like (a). Meſue proceſs is alſo ſometimes 
put in contradiſtinction to final proceſs, or proceſs of exe- 
cution; and then it ſignifies all ſuch proceſs as intervenes 
between the beginning and end of a ſuit. 


Bur proceſs, as we are now to conſider it, is the method 
taken by the law to compel a compliance with the original 
writ, of which the primary ſtep is by giving the party no- 
tice to obey it. This notice is given upon all real praecipes, 
and alſo upon all perſonal writs for injuries not againſt the 
peace, by ſummons; which is a warning to appear in court 
at the return of the original writ, given to the defendant 
by two of the ſheriff's meſſengers called ſummoners, ei- 
ther in perſon or left at his honſe or land (b): in like 
manner as in the civil law the firſt proceſs is by perſonal 
citation, in jus vocandoe (c). This warning on the land is 


(x) Pinch, L. 426. (b) Finch. L. 344. 352. (e) H. 2. 4. 1. 
94 given, 
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given, in real actions, by ereQting a white ſtick or wand 
on the defendant's grounds (d); (which ſtick or wand a- 
mong the northern nations is called the baculus nunciatori- 
us) (e) and by ſtatute 31 Eliz. c. 3. it muſt alſo be pro- 
claimed on ſome ſunday before the door of the pariſh church. 


Ir the defendant diſobeys this verbal monition, the next 
proceſs is by writ of attachment, or pone, ſo called from the 
words of the writ (f), pone per vadium et ſalvos plegias, put 
* by gage and ſafe pledges A, B. the defendant, &c.” This 
is a writ, not iſſuing out of chancery, but out of the court 
of common pleas, being grounded on the non-appearance of 
the defendant at the return of the original writ ; and there- 
by the ſheriff is commanded to attach him, by taking gage, 
that is, certain of his goods, which he ſhall forfeit if he doth 
not appear (g); or by making him find /afe pledges or ſure- 
ties, which ſhall be amerced in caſe of his non-appear- 
ance (h). This is alſo the firſt and immediate proceſs, 
without any previous ſummons, upon actions of treſpaſs 
vi et armis, or for other injuries, which though not forcible 
are yet treſpaſſes againſt the peace, as deceit and conſpira- 
cy (i); where the violence of the wrong requires a more 
ſpeedy remedy, and therefore the original writ commands 
the defendant to be at once attached, without any prece- 
dent warning (k). 


Ir, after attachment, the defendant negleQs to appear, 
he not only forfeits this ſecurity, but is moreover to be 
farther compelled by writ of di/iringas (I), or diſtreſs, in- 
finite; which is a ſubſequent proceſs iſſuing from the court 
of common pleas, commanding the ſheriff to diſtrein the 
defendant from time to time, and continually afterwards, 
by taking his goods and the profits of his lands, which 
he forſeits to the king if he doth not appear (m). In 


(d) Dalt. of ſher. c. 31. (i) Finch. L. 3og. 382. 
(e) Stiernh. de jure Sueon, J. 1. c. 6. (Kk) Append. No. II. F. 1. 
(f) Appead. No. III. F. 2. (1) Append. No. III. F. 2. 
(g) Finch. L. 348. (m) Finch. L. 352. 


(h) Dalt. ſher. c. 32. 
like 
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like manner as by the civil law, if the defendant abſconds, 
ſo the citation is of no effect, © mittitur adverſarius in poſ- 
e ſeſſionem bonorum ej us (n).“ 


AND here by the common, as well as the civil, law the 
proceſs ended in caſe of injuries without force; the de- 
fendant, if he had any ſubſtance, being gradually ſtripped of 
it all by repeated diſtreſſes, till he rendered obedience to the 
king's writ; and, if he had no ſubſtance, the law held him 
incapable of making ſatisfaQtion, and therefore looked upon 
all further proceſs as nugatory. And beſides, upon feodal 
principles, the perſon of a feudatory was not liable to be 
attached for injuries merely civil, leſt thereby his lord 
ſhould be deprived of his perſonal ſervices. But, in caſes 
of injury accompanied with force, the law, to puniſh the 
breach of the peace and prevent its diſturbance for the fu- 
ture, provided alſo a proceſs againſt the defendant's per- 
ſon, in caſe he neglected to appear upon the former pro- 
ceſs of attachment, or had no ſubſtance whereby to be at- 
tached; ſubjecting his body to impriſonment by the writ 
of capias ad reſpondendum (o). But this immunity of the 
defendant's perſon, in caſe of peaceable though fraudulent 
injuries, producing great contempt of the law in indigent 
wrongdoers, a capias was alſo allowed, to arreſt the perſon, 
in actions of account, though. no breach of the peace be ſug- 
geſted, by the ſtatutes of Marlbridge, 52 Hen. III. c. 23. 
and Weſtm. 2. 13 Edw. I. c. 11. in actions of debt and de- 
tinue, by ſtatute 25 Edw. III. c. 17. and in all actions on the 
caſe, by ſtatute 19 Hen. VII. c. 9. Before which laſt ſta- 
tute a practice had been introduced of commencing the ſuit 
by bringing an original writ of treſpaſs guare clauſum fregit, 
for breaking the plaintiffs cloſe, vi et armis ; which by the 
old common law ſubjeQed the defendant's perſon to be ar- 
reſted by the writ of capias: and then afterwards, by conni- 
vance of the court, the plaintiff might proceed to proſecute 
for any other leſs forcible injury. This practice (through 
cuſtom rather than neceſſity, and for ſaving ſome trouble 
and expence, in ſuing out a fpecial original adapted to the 


(n) Ff. 2. 4. 19. (o) 3 Rep. 12. 


parti- 
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particular injury) ſtill continues in almoſt all caſes, except 
in actions of debt; though now, by virtue of the ſtatntes 


above cited and others, a capias may be had upon almoſt 
every ſpecies of complaint. 


Ir therefore the defendant being ſummoned or attached 
makes default, and neglects to appear; or if the ſheriff re- 
turns a nibil, or that the defendant hath nothing whereby 
he may be ſummoned, attached, or diftreined ; the capias 
now uſually iſſues (p), being a writ commanding the ſheriff 
to take the body of the defendant if he may be found in his 
bailiwick or county, and him ſafely to keep, ſo that he may 
have him in court on the day of the return, to anſwer to 
the plaintiff of a plea of debt, or treſpaſs, Ec, as the caſe 
may be. 'This writ, and all others ſubſequent to the origi- 
nal writ, not iſſuing out of chancery but from the court in- 
to which the original was returnable, and being grounded 
on what has paſled in that court in conſequence of the ſhe- 
riff*s return, are called judicial, not original, writs; they 
iſſue under the private ſeal of that court, and not under 
the great ſeal or England; and are teſle'd, not in the king's 
name, but in that of the chief juſtice only. And theſe ſeveral 
writs, being grounded on the ſheriff*s return, muſt reſpec- 
tively bear date the ſame day on which the writ immedi- 
ately preceding was returnable. 


 Tmas is the regular and orderly method of proceſs. But 
it is now uſual in practice, to ſue out the capras in the firſt 
inſtance, upon a ſuppoſed return of the ſheriff ; eſpecially if 
it be ſuſpected that the defendant, upon notice of the action, 
will abſcond: and afterwards a fictitious original is drawn 
up, and a proper return thereupon, in order to give the pio- 
ceedings a colour of regularity, When this capias is deliver- 
ed to the ſheriff, he by his under-ſheriffs grants a. warrant 


to his inferior officers, or bailiffs, to execute it on the de- 


fendant. And, if the ſheriff of Oxfordſhire (in which 
county the injury is ſuppoſed to be committed and the action 
is laid) cannot find the defendant in his juriſdiction, he 


(p) Append. No. III. $. 2, 
returns 
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returns that he is not found, nen eſt inventus, in his baili- 
wick : whereupon another writ iſſues, called a teffatum ca- 
pias (q), directed to the ſheriff of the county where the de- 
fendant is ſuppoſed to reſide, as of Berkſhire, reciting the 
former writ, and that it is teſtified, teſlatum eſt, that the de- 
fendant lurks or wanders in bis bailiwick, wherefore he 1s 
commanded to take him, as in the former capias. But here 
alſo, when the action is brought in one county and the de- 
fendant lives in another, it is uſual, for ſaving trouble, time, 
and expence, to make out a teſiatum capias at the firſt; ſup- 
poſing not only an original, but alſo a former capias, to 
have been granted, which in fact never was. And this 
fiction, being beneficial to all parties, is readily acquieſced 
in and is now become the ſettled practice; being one a- 
mong many inſtances to illuſtrate that maxim of law, that 
in fiftione juris conſiſtit aequitas. 


Bur where a defendant abſconds, and the plaintiff would 
proceed to an outlawry againſt him, an original writ muſt 
then be ſued out regularly, and after that a capios. And if 
the ſheriff cannot find the defendant upon the firſt writ of 
capias, and returns a nen eſt inventus, there iſſues out an 
alias writ, and after that a pluries, to the ſame effect as the 
former (r): only after theſe words “ we command you,“ 
this clauſe is inſerted, “ as we have formerly, or, “ as we 
© have often commanded you; ficut alias,” or, “ ficut plu- 
& ries praecipimus.” And, if a non eſt inventus is returned 
upon all of them, then a writ of exigent or exigi facias may 
be ſued out (s), which requires the ſheriff to cauſe the de- 
fendant to be proclaimed, required, or exated, in five 
county courts ſucceſſively, to render himſelf; and, if he 
does, then to take him, as in a capias : but if he does 
not appear, and is returned quinto exafus, he ſhall then 
be outlawed by the coroners of the county. Alſo by 
ſtatutes 6 Hen. VIII. c. 4. and 31 Eliz. c. 3. whether the 
_ defendant dwells within the ſame or another county 
than that wherein the exigent is ſued out, a writ of 


(q) Append. No, III. F. 2. (r) Bid. (s) Bid. 
| Proc la- 
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proclamation (t) ſhall iſſue out at the ſame time wich the 


exigent, commanding the ſheriff of the county wherein the 
deſendant dwells to make three proclamations thereof in 
places the moſt notorious, and moſt likely to come to his 
knowledge, a month before the outlawry ſhall take place. 


Such outlawry is putting 2 man out of the protection of the 
law, ſo that he is incapable to bring any action for redreſs 


of i ent and it is alſo attended with a forfeiture- of all 


one's goods and chattels to the king. And therefore, till 
ſome time after. the conqueſt, no man could be outlawed 
but for felony; but in Bracton's time, and ſomewhat ear- 
lier, proceſs of outlawry was ordained to lie in all actions 
for treſpaſſes vi et armis (u). And ſince, by a variety of 
ſtatutes (the ſame which allow the writ of capias before- 
mentioned) proceſs of outlawry doth lie in divers actions 
that are merely civil; provided they be commenced by 
original and not by bill (w). If after outlawry the defen- 
dant appears publicly, he may be arreſted by a writ of ca- 
pias utlagatum (x), and committed till the outlawry be re- 
verſed. Which reverſal may be had by the defendant's 
appearing perſonally in court (and in the king's bench with- 
out any perſonal appearance, ſo that he appears by attor- 
ney, according to ſtatute 4 & 5 W. & M. c. 18.) and any 
plauſible cauſe, however ſlight, will in general be ſufficient 
to reverſe it, it being conſidered only as a proceſs to com- 


pel an appearance. But then the defendant muſt pay full 


coſts, and put the plaintiff in the ſame condition, as if he 
had appeared before the writ of exigi facias was awarded. 


SUCH is the firſt proceſs in the court of common pleas. 
In the king's bench they may alſo (and frequently ds) 
proceed in certain cauſes, particularly in actions of eject- 
ment and treſpaſs, by original writ, with attachment and 


-capias thereon (y); returnable, not at Weſtminſter, where 


the common pleas are now fixed in conſequence of 
magna carta, but © ubicungue furrimus in Anglia,“ where- 
(t) Append. No. III. §. 2. (W) 1 Sid. 159. (v) Append, No, II. . 1. 


(u) Co, Litt. 128. (x) Append No. III. § 2. 
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ſoever the king ſhall then be in England; the king's bench 
being removable into any part of England at the pleaſure 
and diſcretion of the crown. But the more uſual method of 
proceeding therein is without any original, but by a pecu- 
liar ſpecies of proceſs entitled a b:// of Middleſex ; and there- 
fore ſo entitled, becauſe the court now fits in that county; 
for if it ſate in Kent, it would then be a 6i/] of Kent, For 
though, as the juſtices of this court have, by its funda- 
mental conſtitution, power to determine all offences and 
treſpaſſes, by the common law and cuſtom of the realm (2). 
it needed no original writ from the crown to give it cogni- 
Zzance of any miſdemeſnor in the county wherein it reſides; 
yet as, by this court's coming into any county, it imme- 
diately ſuperſeded the ordinary adminiſtration of juſtice by 
the general commiſſions of eyre and of oyer and terminer (a), 
a proceſs of its own became neceſſary, within the county 
where it fate, to bring in ſuch perſons as were accuſed of 
committing any forcible injury. The bill of Middleſex (b) 
is a kind of capias, directed to the ſheriff of that county, 
and commanding him to take the defendant, and have him 
before our lord the king at Weſtminſter on a day prefixed, 
to anſwer to the plaintiff of a plea of treſpaſs. For this 
accuſation of treſpaſs it is, that gives the court of king's 
bench juriſdiction in other civil caufes, as was formerly 
obſerved; ſince, when once the defendant is taken into cuſ- 
tody of the marſhall, or priſon-keeper of this court, for 
the ſuppoſed treſpaſs, he, being then a priſoner of this 
court, may here be proſecuted for any other ſpecies of in- - 
jury. Yet, in order to found this juriſdiction, it is not ne- 
ceſſary that the defendant be actually the marſhall's priſo- 
ner; for as ſoon as he appears, or puts in bail, to the pro- 
ceſs, he is deemed by ſo doing to be in ſuch cuſtody of 
the marſhall, as will give the court a juriſdiction to pro- 
ceed (c). And, upon theſe accounts, in the bill or pro- 
ceſs a complaint of treſpaſs is always ſuggeſted, what- 
ever elſe may be the real cauſe of action. This bill 
of Middleſex muſt be ſerved on the defendant by the 
ſheriff, if he finds him in that county: but if he 


(2) Bro, Abr. t :yer & determiner. 8. (b) Append. No, III. §. 3. 
(a) Bro. Abr. t. juriſdictian. 66. 3 Iaſt. 27. (e) 4 laſt. 72. 
returns 
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286 | PRIVYV ATR Book III. 
returns nan eft inuentus, then there iſſues out a writ of 
latitat (d), to the ſheriff of another county, as Berks ; which 
is ſimilar to the teftatum capias in the common pleas, and 
recites the bill of Middleſex and the proceedings thereon, 
and that it is teſtified that the defendant -“ latitat et diſcur- 
& it,“ lurks and wanders about in Berks; and therefore 
commands the ſheriff to take him, and have his body in 
court on the day of the return. But, as in the common pleas 
the teſlatum capias may be ſued out upon only a ſuppoſed, 
and not an actual, preceding capias; ſo in the king's bench 
a latitat is uſually ſued out upon only a ſuppoſed, and not an 
actual, bill of Middleſex. So that, in fact, a /atitat may be 
called the firſt proceſs in the court of king's bench, as 


the teſlatum capias is in the common pleas. Yet, as in 


the common pleas, if the defendant lives in the county 
wherein the action is laid, a common capias ſuffices; ſo in 
the king's bench likewiſe, if he lives in Middleſex, the 
proceſs muſt ſtill be by 1 of Middleſex only. 


In the exchequer the firſt proceſs is by the writ of quo 
minus, in order to give the court a juriſdiction over pleas 
between party and party. In which writ (e) the plaintiff 
is alleged to be the king's farmer, or debtor, and that the 
defendant hath done him the injury complained of, que mi- 
nus ſufficiens exiſtit, by which he is the leſs able, to pay the 
king his rent, or debt. And upon this the defendant may 


be arreſted as upon a capiat from the common pleas. 


Tuvs differently do the three courts ſet out at firſt, in 
the commencement of a ſuit ; for which the reaſon is ob- 
vious: ſince by this means the two courts of king's bench 
and exchequer intitle themſelves to hold plea in ſubjects 
cauſes, which by the original conſtitution of Weſtminſter- 
hall they were not empowered to do. Afterwards, when 
the cauſe is once drawn into the reſpective courts, the me- 


thod of purſving it is pretty much the ſame in all of them. 
(d) Append, No. III. F. 3. (e) Append, No. III. Q. 4. 


Ir 
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Ir the ſheriff has found the defendant upon any of the 
former writs, the capias, latitat, &c. he was antiently ob- 
liged to take him into cuſtody, in order to produce him in 
court upon the return, however ſmall and minute the cauſe 
of action might be. For, not having obeyed the original 
ſummons, he had ſhewn a contempt of the court, and was 
no longer to be truſted at large. But when the ſummons 
fell into diſuſe, and the capias became in fact the firſt pro- 
ceſs, it was thought hard to impriſon a man for a contempt 
which was only ſuppoſed: and therefore in common caſes 
by the gradual indulgence of the courts (at length autho- 
rized by ſtatute 12 Geo. I. c. 29. which was amended by 
ſtatute 5 Geo. II. c. 27. and made perpetual by ſtatute 21 
Geo. II. c. 3.) the ſheriff or his officer can now perſonally 
ſerve the defendant with a copy of the writ or proceſs, and 
with notice in writing to appear by his attorney in court 
to defend this action; which in effect reduces it to a mere 
ſummons. And if the defendant thinks proper to appear 
upon this notice, his appearance 1s recorded, and he puts 
in ſureties for his future attendance and obedience; which 
ſureties are called common bail, being the ſame two imagi- 
nary perſons that were pledges for the plaintiff 's proſecu- 
tion, John Doe and Richard Roe. Or, if the defendant 
does not appear upon the return of the writ, or within four 
(or, in ſome caſes, eight) days after, the plaintiff may en- 
ter an appearance for him, as if he had really appeared ; 
and may file common bail in the defendant's name, and pro- 
ceed thereupon as if the defendant had done it himſelf. 


Bur if the plaintiff will make affidavit, or aſſert upon 
oath, that the cauſe of action amounts to ten pounds or 
upwards, then in order to arreſt the defendant, and make 
him put in ſubſtantial ſureties for his appearance, called 
ſpecial bail, it is required by ſtatute 13 Car. II. ſt. 2. 
c. 2. that the true cauſe of action ſhould be expreſſed in the 
body of the writ or proceſs. This ſtatute (without any 
ſuch intention in the makers) had like to have ouſted 
the king's bench of all its juriſdiction over civil injuries 
without 
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288 : PRIVATE Book III. 
without force: for, as the bill of Middleſex was framed only 
for actions of treſpaſs, a defendant could not be arreſted 


and held to bail thereupon for breaches of civil contracts. 


But to remedy this inconvenience, the officers of the king's 
bench deviſed a method of adding what is called a clauſe of 


ac etiam to the uſual complaint of treſpaſs; the bill of 
Middleſex commanding the defendant to be brought in to 


anſwer the plaintiff of a plea of treſpaſs, and alſo to a bill 
of debt (f): the complaint of treſpaſs giving cognizance to 
the court, and that of debt authorizing the arreſt. In re- 
turn for which, lord chief juſtice North a few years after- 
wards, in order to fave the ſuitors of his court the trouble 
and expence of ſuing out ſpecial originals, directed that in 
the common pleas, beſides the uſual complaint of breaking 
the plaintiff 's cloſe, a clauſe of ac etiam might alſo be add- 
ed to the writ of capias, containing the true cauſe of action; 
as, that the ſaid Charles the defendant may anſwer to 
cc the plaintiff of a plea of treſpaſs in breaking his cloſe : 
c and alſo, ac etiam, may anſwer him, according to the 
«© cuſtom of the court, in a certain plea of treſpaſs upon the 
t caſe, upon promiſes, to the value of twenty pounds, 


« fc (g).“ The ſum ſworn to by the plaintiff is marked 


upon the back of the writ; and the ſheriff, or his officer 
the bailiff, is then obliged actually to arreſt or take into 
cuſtody the body of the defendant, and, having ſo done, to 
return the writ with a cepi corpus endorſed thereon. 


Ax arreſt muſt be by corporal ſeiſing or touching the de- 
fendant's body; after which the bailiff may juſtify breaking 
open the houſe in which he is, to take him : otherwiſe he 
has no ſuch power; but muſt watch his opportunity to ar- 
reſt him. For every man's houſe is looked upon by the 
law to be his caſtle of defence' and aſylum, wherein he 
ſhould ſuffer no violence. Which principle is carried ſo 
far in the civil law, that for the moſt part not ſo much 
as a common citation or ſummons much leſs an arreſt, can 
be executed upon a man within his own walls (h). Peers of 


(f) Append. No, III, $ 3. North's life of lord Guilford, 99. 
(g) Lilly prac. reg. f. ac etiam. (h) F. 2. 4. 18—21. 
ä the 
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the realm, members of parliament, and corporations, are 
privileged from arreſts; and of courſe from outlawries (i). 
And againſt them the proceſs to inforce an appearance muſt 
be by ſummons and diſtreſs infinite, inſtead of à capias. 
Alſo clerks, attorneys, and all other perſons attending the 
courts of juſtice (for attorneys, being officers of the court, 
are always ſuppoſed to be there attending) are not liable to 
be arreſted by the ordinary proceſs of the court, but muſt 
be ſued by 57 (called uſually a bill of privilege) as being 
perſonally. preſent in court (k). Clergymen performing di- 
vine ſervice, and not merely ſtaying in the church with a 
fraudulent deſign, are for the time privileged from arreſts, 
by ſtatute 50 Edw. III. c. 5. and 1 Ric. II. c. 16. as like- 
wiſe members of convocations actually attending thereon, 
by ſtatute 8 Hen. VI. c. 1. Suitors, witneſſes, and other 
perſons, neceſſarily attending any courts of record upon bu- 
ſineſs, are not to be arreſted during their actual attendance, 
which includes their neceſſary coming and returning. And 
no arreſt can be made in the king's preſerce, nor within 
the verge of his royal palace, nor in any place where the 
king's juſtices are actually fitting. The king hath more- 
over a ſpecial prerogative, (which indeed is very ſeldom 
exerted) (I) that he may by his «writ of prot-1on privilege 
a defendant from all perſonal, and many real, ſuits for 
one year at a time, and no longer; in reſpect of his 
being engaged in his ſervice out of the realm (m). And 
the king alſo by the common law miglit take his credi- 
tor into his protection, ſo that. no one might ſue or ar- 
reſt him till the king's debt were paid (n): but by the ſtatute 
25 Edw. III. ſt. 5. c. 19, notwithſlanding ſuch protection, 
another creditor may proceed to judgment againſt him, with 


(i) Whitelock of parl. -06, 207. 

(k) Bro. Abr. t. bille 29. 12 
Mod. 163. 

(1) Sir Edward Coke informs us, 
(1 Inſt. 131.) that herein © he could 
* ſay nothing of his own experience; 
„for albeit queen Elizabeth main- 
* tained many wars, yet ſhe granted 
few or no protections: and her 
** reaſon was, that he was no fit ſub- 


V Ot. . 


3 


© je& to be employed in her ſervice, 
* that was ſubjcct to other mens acti- 
* ons; leſt ſhe might be thought to 
* delay juſtice.” But king William, 
in 1692, granted one to lord Cutts, to 
protect him flom being outlawed by 
bis taylor : (3 Lev. 332.) which is the 
laſt that appears upon cur bocks. 


(m) Finch. I. 464. 3Lev. 332. 
(n) F. N. B. 28. Co. Liit. 131. 
a ſtay 
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a ſtay. of execution, till the king's debt be paid ; unleſs ſuch 


creditor will undertake for the king's debt, and then he 


mall have execution for both. And, laſtly, by ſtatute 29 
Car. II. c. 7. no arreſt can be made, nor proceſs ſerved upon 
a ſunday, except for treaſon, felony, or breach of the peace. 


Wurxx the defendant is regularly arreſted, he muſt ei- 


ther go to priſon, for ſafe cuſtody; or put in ſpecial bail to | 


the ſheriff. For, the intent of the arreſt being only to com- 
pel an appearance in court at the return of the writ, that 
Purpoſe is equally anſwered, whether the ſheriff detains 
his perſon, or takes ſufficient ſecurity for his appearance, 
called bai (from the French word, bailler, to deliver) be- 


cauſe the defendant is bailed, or delivered, to his ſureties, © 


upon their giving ſecurity for his appearance; and is ſup- 
poſed to continue in their friendly cuſtody inſtead of going 
to gaol, The method of putting in bail to the ſheriff is 
by entering into a bond or obligation, with one or more 
ſureties (not fictitious perſons, as in the former caſe of com- 
mon bail, but real, ſubſtantial, and reſponſible bondſmen) 
- to inſure the defendant's appearance at the return of the 
writ; which obligation is called the Bi bond (o). The 
ſheriff, if he pleaſes, may let the defendant go without any 
ſureties; but that is at his own peril : for, after once taking 
him, the ſheriff is bound to keep him ſafely, ſo as to be 
fortncoming in court; otherwiſe an action lies againſt him 
for an eſcape. But, on the other hand, he is obliged, by 


ſtatute 23 Hen. VI. c. 10. to take (if it be tendered) a ſuffi- 


cient bail- bond: and, by ſtatute 12 Geo. I. c. 29. the ſheriff 
ſhall take bail for no other ſum than ſuch as is ſworn to by 
the plaintiff, and endorſed on the back of the writ. 


Uyox the return of the writ, or within four days after, 
the defendant muſt appear according to the exigency of the 
writ. This appearance is effected by putting in and juſtifying 
bail fo the action; which is commonly called putting in bail 
above. If this be not done, and the bail that were taken by the 


(o) Append, No. III. 5. f. i 
* ſheriff 


& * 
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ſheriff beo are reſponſible perſons, the plaintiff may take 
an aſſignment from the ſheriff of the bail-bond (under the 
' ſtatute 4 & 5 Ann. c. 16.) and bring an action thereupon 
againſt the ſheriff's bail. But if the bail, ſo accepted by 
the ſheriff, be inſolvent perſons, the plaintiff may proceed 
againſt the ſheriff himſelf, by calling npon him, firſt, to 
return the writ (if not already done) and afterwards to bring 
in the body of the defendant. And, if the ſheriff does not 
then cauſe ſufficient bail to be put in above, he will himſelf 
be reſponſible to the plaintiff. | 


Tux bail above, or bail to the air, muſt be put in ei- 
ther in open court, or before one of the judges thereof; or 
elſe, in the country, before a commiſſioner appointed for 
that purpoſe by virtue of the ſtatute 4 W. & M. c. 4. 
which muſt be tranſmitted to the court. Theſe bail, who 
muſt at leaſt be two in number, muſt enter into a recogni- 
zance (p) in court or before the judge or commiſſioner, 
whereby they do jointly and ſeverally undertake, that if 
the defendant be condemned in the action he ſhall pay the 
coſts and condemnation, or render himſelf a priſoner, or that 
they will pay it for him: which recognizance is tranſmit- 
ted to the court in a flip of parchment intitled a Bail piece (q). 
And, if required, the bail muſt juſiſy themſelves in court, 
or before the commiſſioner in the country, by ſwearing 
themſelves houſe-keepers, and each of them to be worth 
double the ſum for which they are bail, after payment of 
all their debts. This anſwers in ſome meaſure to the ſti- 
pulatio or ſatiſdatio of the Roman laws (r), which is mutu- 
ally given by each litigant party to the other : by the plain- 
tiff, that he will proſecute his ſuit, and pay the coſts if he 
loſes his cauſe; in like manner as our law ſtill requires nomi- 
nal pledges of proſecution from the plaintiff : by the defend- 
ant, that he ſhall continue in court, and abide the ſen- 
tence of the judge, much like our ſpecial bail ; but with 
this difference, that the fidejuſſeores were there abſolutely 
bound judicatum ſolvere, to ſee the colts and condemna- 


(p) Append. No. III. F. 5. (r) inf. J. 4 t. 6. .. . 


(9) 6:4, 1 
1 2 tion 
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tion paid at all events; whereas our ſpecial bail may be 
diſcharged, by ſurrendering the defendant into cuſtody, 
within the time allowed by law ; for which purpoſe they 
are at all times intitled to a warrant to apprehend him (5). 


Spi bail is required (as of courſe) only upon actions 
of debt, or actions on the caſe in trover or for money due, 
where the plaintiff can ſwear that the cauſe of action amounts 
to ten pounds: but in actions where the damages are pre- 
carious, being to be aſſeſſed ad libitum by a jury, as in aQi- 
ons for words, eje&ment, or treſpaſs, it is very ſeldom poſ- 
ſible for a plaintiff to ſwear to the amount of his cauſe of 
action; and therefore no ſpecial bail is taken thereon, un- 
leſs by the judge's order or the particular directions of the 
court, 'in ſome peculiar ſpecies of injuries, as in caſes of 
mayhem or atrocious battery ; or upon ſuch ſpecial circum- 
ſtances, as make it abſolutely neceſſary that the defendant 
ſhould be kept within the reach of juſtice. Alſo in actions 
againſt heirs, executors, and adminiſtrators, for debts of 
the deceaſed, ſpecial bail is not demandable: for the action 
is not ſo properly againſt them in perſon, as againſt the ef- 
fects of the deceaſed in their poſſeſſion. But ſpecial bail is 
required even of them, in actions for a devaſiavit, or waſt- 
ing the goods of the deceaſed ; that wrong being of their 
own committing. . 


Tuus much for proceſs ; which is only meant to bring 
the defendant into court, in order to conteſt the ſuit, and 
abide the determination of the law. When he appears 
either in perſon as a priſoner, or out upon bail, then follow 
the pleadings between the parties, which we ſhall conſider 
at large in the next chapter. 


(s) a Show. 202, 6 Mod. 231. 
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- CHAPTER THE TWENTIETH. 


Or PLEA DING. 


LEADINGS are the mutual altercations between 

the plaintiff and defendant ; which at preſent are ſet 
down and deliyered into the proper office in writing, though 
formerly they were uſually put in by their counſel ore tenus, 
or viva voce, in court, and then minuted down by the chief 
clerks, or prothonotaries z whence in our old law French 
the pleadings are frequently denominated the parol. 


Tax firſt of theſe is the declaration, narratio, or count, 
antiently called the tale (a); in which the plaintiff ſets 
forth his cauſe of complaint at length: being indeed only 
an amplification or expoſition of the original writ upon 
which his action is founded, with the additional circum» 
ſtances of time and place, when and where the injury 
was committed, But we may remember (b) that, in the 
king's bench, when the defendant is brought into court 
by the bill of Middleſex, upon a ſuppoſed treſpaſs, in or- 
der to give the cc-rt a juriſdiction, the plaintiff may de- 
clare in whatever action, or charge him with whatever 
injury, he thinks proper; unleſs he has held him to bail 
by a ſpecial ac etiam, which the plaintiff is then bound 
to purſue, And fo alſo, in order to have the benefit 
of a capias to ſecure the defendant's perion, it was the 
antient practice and is therefore ſtill warrantable in the com- 


'2) Append. No. II. F. 2. No. III. F. 6. (d) See pag. 283. 288. 
72 mon 


— 
* 


204 paar Bach In. 
mon pleas, to ſue out a writ of treſpaſs guare clauſum fregit, 

for breaking the plaintiff's cloſe; and when the defendant 
is once brought in upon this writ, the plaintiff declares in 
whatever action the nature of his actual injury may re- 


quire; as an action of covenant, or on the caſe for breach 


of contract, or other leſs forcible tranſaction (e): unleſs by 
holding the defendant to bail on a ſpecial ac etiam, he has 
bound himſelf to declare accordingly. | 87 


In local actions, where poſſeſſion of land is to be reco- 
vered, or damages for an actual treſpaſs, or for waſte, Fa. 
affecting land, the plaintiff muſt lay his declaration or de- 
clare his injury to have happened in the very county and 
place that it really did happen; but in tranſitory actions, 


for injuries that might have happened any where, as debt, 


detinue, flander, and the like, the plaintiff may declare in 


what county he pleaſes, and then the trial muſt be in that 


county in which the declaration is laid. 'Though if the de- 
fendant will make affidavit, that the cauſe of action, if any, 
aroſe not in that but in another county, the court will di- 
rect a change of the venue, or vi/ne, (that is, the vicinia or 


neighbourhood in which the injury is declared to be done] 


and will oblige the plaintiff to declare in the proper county. 
For the ſtatute 6 Ric. I. c. 2. having ordered all writs to be 
laid in their proper counties, this, as the judges conceived, 
impowered them to change the venue, if required, and not 
to inſiſt rigidly on abating the writ : which practice began 
in the reign of James the firſt (d). And this power is diſ- 
cretionally exerciſed, ſo as not to cauſe but prevent a de- 
fect of juſtice. Therefore the court will not change the 
venue to any of the four northern counties, previous to the 
ſpring circuit; becauſe there the aſſiſes are holden only once 


a year, at the time of the ſummer circuit. And it will 


ſometimes remove the venue from the proper juriſdiction, 
(eſpecially of the narrow and limited kind) upon a ſuggeſti- 


on, duly ſupported, that a fair and impartial trial cannot be 
had therein (e). 


(e) 2 Ventr. 269. (e) Stra. 874— N lock v. Saladine. Trin, 
(d) 2 Salk. 670. 4 Ges. III. B. R. p. 
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Ir is generally uſual in aQions upon the eaſe to ſet forth 
ſeveral caſes, by different counts in the ſame declaration; 
ſo that if the plaintiff fails in the proof of one, he may ſuc- 


ceed in another, As, in an action on the caſe upon an of- 


fumpfit for. goods fold and delivered, the plaintiff uſually 
counts or declares, firſt, upon a ſettled and agreed price 


between him and the defendant; as that they bargained for 


twenty pounds: and leſt he ſhould fail in the proof of this, 
he counts likewiſe upon a quantum valebant; that the de- 
fendant bought other goods, and agreed to pay him ſo much 
as they were reaſonably worth; and then avers that they 
were reaſonably worth twenty pounds: and fo on in three 
or four different ſhapes; and at laſt concludes with declar- 
ing that the defendant had refuſed to fulfil any of theſe 
agreements, wherebythe is endamaged to ſuch a value. And 
if he proves the caſe laid in any one of his counts, though 
he fails in the reſt, he ſhall recover propertionasble dama- 
ges. This declaration always concludes with theſe words, 
5* and hereupon he brings ſuit, Cc; inde producit ſectam, 
„Ac.“ By which word, uit or ſea, (a ſequends) were 
antiently underſtood the witneſſes or followers of the plain- 
tiff (f). For in former times the law would not put the 
defendant to the trouble of anſwering the charge, till the 
plaintiff had made out at leaſt a probable caſe (g). But the 
actual production of the ſuit, the ſedta, or followers, is now 
antiquated; and hath been totally diſuſed, at leaſf ever ſince 
the reign of Edward the third, though the form of it ftill 
continues. 


AT the end of the declaration are added alſo the plain» 
tiff 's common pledges of proſecution, John Doe and 
Richard Roe, which, as we before obſerved (h), are now 
mere names of form; though formerly they were of uſe 
to anſwer the king for the amercement of the plain- 
tiff, in caſe he were nonſuited, barred of his action, 
or had a verdi& and judgment againft him (i). For, if the 


plaintiff neglects to deliver a declaration for two terms af- 
F .:0 
(f) Seld. in Forteſc. c. 21. 
(s) Brac. 490. Flet. J. 2. c. 6. 


(h) See pag. 275. 
(i) 3 Bulſtr. 275. A lat. 189. 
2 ter 


— 


_— 2 — 
— — — 


PEE 
* 
— Iz 


——— — 
— — — 
5 


— — — 
—— — — — 
— "I" " 


— — 


—_ RR — — 
—_ - — 


— — —— — ——e— I 
* 


—— 


— — — 


— — 


— ” +00 277 9.9 E 8 " 


296 PRIvyAnE Book III. 
ter the deſendant appears, or is guilty of other delays or de- 
faults againſt the rules of law in any ſubſequent ſtage of the 
action, he is adjudged not to follow or purſue his remedy 
as he ought to do, and thereupon a nonſuit, or non proſe- 
quitur, is entered; and he is ſaid to be nonpror'd. And for 
thus deſerting his complaint, after making a falſe elaim or 
complaint (pro falſo cla more ſus) he ſhall not only pay coſts 
to the defendant, but is liable to be amerced to the king. 
A retraxit differs from a nonſuit, in that the one is nega- 
tive, and the other poſitive: the nonſuit is a defect and 
negle& of the plaintiff, and therefore he is allowed to be- 
gin his ſuit again, upon payment of coſts; but a re- 
traxit is an open and voluntary renunciation of his ſuit, in 
court, and by this he for ever loſes his action. A diſ-con- 
tinuance is ſomewhat ſimilar to a nonſuit; for when a 
plaintiff leaves a chaſm in the proceedings of his cauſe, as 
by not continuing the proceſs regularly from day to day, 
and time to time, as he ought to do, the ſuit is diſcontinued, 
and the defendant is no longer bound to attend; but the 
plaintiff muſt begin again, by ſuing out a new original, uſu- 
ally paying coſts to his antagoniſt. Antiently, by the de- 
miſe of the king, all ſuits depending in his courts were at 
once diſcontinued, and the plaintiff was obliged to renew 
his proceſs, by ſuing out a freſh writ ſrom the ſucceſſor ; 
the virtue of the former writ being totally gone, and the de- 
fendant no longer bound to attend in conſequence thereof: 
but, to prevent the expence as well as delay attending this 
rule of law, the ſtatute 1 Edw. VI. c. J. enacts, that by the 
death of the king no action ſhall be diſcontinued ; but all 
proceedings ſhall ſtand good as if the ſame king had been 


living. 


- Wren the p'aintiff hath ſtated his caſe in the declara- 
tion, it is incumbent on the defendant within a reaſonable 
time to make his defence and to put in a flea; or elſe the 
plaintiff will at once recover judgment by default, or nibil 
dicit of the defendant. 


Derexcz, in its true legal ſenſe, ſignifies not a juſtification, 
protection, or guard, which is now its popular ſignification ; 
| but 


3 
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but merely. an-oppoſing or denial (from the French verb de- 


fender ) of the truth or validity of the complaint. It is the 
cynteſtatis litis of the civilians: a general aſſertion that the 
plaintiff hath no ground of action, which aſſertion is after- 
wards maintained. in his plea, For it would be ridiculous 
to ſuppoſe that the defendant comes and defends (or, in the 
vulgar acceptation juſtifies) the force and injury, in one 
line, and pleads that he is not guilty of the treſpaſs com- 
plained of, in the next. And therefore in actions of dower, 
where the demandant does not count of any injury done, 
but merely demands her encowment (k), and in aſſiſes of 
land, where alſo there is no intereſt alleged, but merely a 
quefion of right ſtated for the determination of the recog- 
nitors or jury, the tenant makes no defence (). In writs 
of entry (m), where no injury is ſtated in the count, but 


merely the right of the demandant and the defective title 


of the tenant, the tenant comes and defends or denies his 
right, jus ſuum, that is (as I underſtand it, though with a 
ſmall grammatical inaccuracy) the right of the demandant, 
the only one expreſely mentioned in the pleadings: or elſe 
denies his own right to be ſuch, as is ſuggeſted by the 
count of the demandant. And in writs of right (n) the te- 
nant always comes and defends the right of the demandant 
and his ſeiſin, jus praedicſi S. et ſeiſinam ipſius (o), (or elſe the 
ſeiſin of his anceſtor, upon which he counts, as the caſe 
may be) and the demandant may reply, that the tenant un- 
juſtly defends his, the demandant's right, and the ſeiſin on 
which he counts (p). All which is extremely clear, if we 
underſtand by defence an oppoſition or denial, but is otherwiſe 
inexplicably difficult (q). 


THE courts were formerly very nice and curious with re- 
ſpeQ to the nature of the defence; ſo that if no defence was 
made, though a ſufficient plea was pleaded, the plaintiff 


(k) Raſtal. entr. 234. (p) Nev. Narr. 230. edit. 1534. 
(1) Booth of real actions. 118, (q) The true reaſon of this, ſays 
(m) Vol. II. append. No. V. $,2, Booth, (on real actions. 94. 112.) I 
(n) Append. No. I. F. 5. could never yet find. 

(o) Co. Entr. ba, | | 


ſhould 
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ſhould recover judgment (r) : and therefore the book, intt- 
tled nov narrationes or the new ſalys (s), at the end of almoſt. 
every count, narratio, or tale, ſubjoins fuch defence as is pro- 
per for the defendant to make. For a general defence or 
denial was not prudent in every ſituation, ſince thereby the 
propriety of the writ, the competency of the plaintiff, and 
the cognizance of the court, were allowed. By defending 
force and injury the defendant waved all pleas of miſno- 
mer (t); by defending the damages, all exceptions to the 
perſon of the plaintiff; 'and by defending either one or the 
other tuben and where it ſhould behove him, he acknow- 
leged the juriſdiction of the court (u). But of late years 
theſe niceties have been very deſervedly diſcountenanced (w); 
though they ſtill ſeem to be law, if inſiſted on (x). 


Axrrzx defence made, the defendant muſt put in his ples. 

But, before he pleads, he is intitled to demand one impar- 
lance (y), or licentia loguendi, and may have more granted 
by conſent of the plaintiff; to ſee if he can end the matter 
amicably without farther ſuit, by talking with the plaintiff; 
2 praftice, which is (z) ſuppoſed to have ariſen from a prin- 
ciple of religion, in obedience to that precept of the goſpel, 
* agree with thine adverſary quickly whilſt thou art in the 
* way with him (a).“ And it may be obſerved that this goſ- 
pel precept has a plain reference to the Roman law of the 
twelve tables, which expreſsly directed the plaintiff and de- 
ſendant to make up the matter, while they were in the way, 
or going to the praetor; in via, rem ut; pacunt orato. There 
are alſo many other previous ſteps which may be taken by a 
defendant before he puts in his plea. He may, in real actions, 


(r) Co. Litt. 127, t quil defende en es quant il devera, 
(s) edit. 1534. 8 la patgr de ccurte de cenu- 
(t) Theloal. dig. J. 14. er. p. 357. fine en frier ler ple. (Md. tenend, 
(u) Ex la defence ſent iij chojes en- cur. 408. edit. 1534.) See allo Ce. 
t:ndantz:; par tant guil de —— tort Litt. 129. 

q force, home deyt entendre quil ſe (w)] Salk. 217. Lord Raym. 282. 

excuſe de tert a ln: furmys per counte (x) Carth. 230. Lord * 61 117. 

et fait ſe partie al ple; et per tan (y) Append. No. III. | bs 

gu:l detende les damages, il affirme (2) Gil. Hiſt, Com. Pl. 35. 

iz farite able deſire reſpendu; et per (a) Match. v. 2g. 


Fs Gp 


Ch. 20. Won ss. | 299 


demand a view of the thing in queſtion, in order to aſcer- 
tain its identity and other circumſtances. He may crave 


eyer (b) of the writ, or of the bond, or other ſpecialty upon 


which the action is brought; that is to bear it read to him; 
the generality of defendants in the times of antient ſimpli- 
city being ſuppoſed incapable to read it themſelves: where- 


upon the whole is entered verbatim upon the record, and the 


defendant may take advantage of any condition or other part 
of it, not ſtated in the plaintiff*s declaration. In real aQi- 
ons alſo the tenant may pray in aid, or call for aſſiſtance of 
another, to help him to plead, becauſe of the feebleneſs and 
imbecility of his own eſtate. Thus a tenant for life may 
pray in aid of him wha hath the inheritance in remainder 
or reverſion; and an incumbent may pray in aid of the pa- 
tron and ordinary: that is, that they ſhall be joined in the 
action, and help to defend the title. Foucher alſo is the call- 
ing in of ſome perſon to anſwer the action, that hath war- 
ranted the title to the tenant or defendant. This we ſtill 
make uſe of ia the form of common recoveries (c), which 
are grounded on a writ of entry; a ſpecies of action that we 
may remember relies chiefly on the weakneſs of the tenant's 
title, who therefore vouches another perſon. to warrant it. 
If the vouchee appears, he is made defendant inſtead of the 
voucher : but if he afterwards makes default, recovery ſhall 
be had againſt the original defendant ; and he ſhall recover 
over an equivalent in value, againſt the deficient vouchee. 
In aſſiſes indeed, where the principal queſtion is whether 
the demandant or his anceſtors were or were not in poſſeſ- 
ſion till the ouſter happened, and the title of the tenant 
is little (if at all) diſcuſſed, there no voucher is allowed; 
but the tenant may bring a writ of warrantia chartae a- 


gainſt the warrantor, to compel him to aſſiſt him with 


a good plea or defence, or elſe to render damages and 
the value of the land, if recovered againſt the tenant (d). 
In many real actions alſo (e), brought by or againſt an 
infant under the age of twenty one years, and alſo in ac- 
tions of debt brought againſt him, as heir to any deceaſed 
anceſtor, either party may ſuggeſt the nonage of the in- 


(b) Append. No. III. C. 6. (4) F. N. B. 13g. 
(c) Vol. II. append, No. V. F. 2. (e) Dyer. 137. 
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ſant, and pray that the proceedings may be deferred till his 
full age, or in our legal phraſe that the infant may have his 
age, and that the parol may demur, that is that the pleadings 
may be ſtaid; and then they ſhall not proceed till his full 
age, unleſs it be apparent that he cannot be prejudiced 
thereby (f). But, by the ſtatutes of Weſtm. 1 3 Edw. I. c. 
46. and of Gloceſter 6 Edw. I. c. 2. in writs of entry ſur 
diſſei in in ſome particular caſes, and in actions aunceſtrel 
brought by an infant, the parol ſhall not demur: other- 
wiſe he might be deforced of his whole property, and even 
want a maintenance, till he came of age. So likewiſe in a 
writ of dower the heir ſhall not have his age; for it is neceſſary 
that the widow's claim be immediately determined, elſe ſhe 
may want a preſent ſubſiſtence (g). Nor ſnall the infant pa- 
tron have it in a guare impedit (h) ſince the law holds it ne- 
ceſſary and expedient that the church be immediately filled. 
It is in this ſtage alſo of the cauſe, if at all, that cognizance of 
the ſuit muſt be claimed or demanded; when any perſon or 
body corporate bath the franchiſe, not only of holding pleas 
within a particular limited juriſdiction, but alſo of the cog- 
nizance of pleas : and that, either without any words exclu- 
ſive of other courts, which entitles the lord of the franchiſe, 
whenever any ſuit that belongs to his juriſdiftion is com- 
menced in the courts at Weſtminſter, to demand the cog- 
nizance thereof; or with ſuch excluſive words, which al- 
ſo entitle the defendant to plead to the juriſdiction of the 
court (i). Upon this claim of cognizance, if allowed, all 
proceedings ſhall ceaſe in the ſuperior court, and the 
plaintiff is at liberty to purſue his remedy in the ſpe- 
cial juriſdiction. As when a ſcholar or other privileg- 


ed perſon of the univerſities of Oxford or Cambridge is 


impleaded in the courts at Weſtminſter for any cauſe 
of aQion whatſoever, unleſs upon a queſtion of free- 
hold (k). In theſe caſes, by the charter of thoſe learned 
bodies, confirmed by act of parliament, the chancellor or 
vice- chancellor may put in a claim of cognizance; which, 


(f) Finch. L. 360. 5 (i) 2 Lord Raym. 836. 10 Mod. 126. 
ig) 1 Roll. Abr. 137. (k) Sce pag. 83. 
kl) 16:0. 138, | ib 
1 
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if made in due time and with due proofs of the faQts al- 
leged, is regularly allowed by the courts (1). It muſt be 
demanded before any imparlance, for that is a ſubmiſſion 
to the juriſdiction of the ſuperior court: and it will not be 
allowed if it occaſions a failure of juſtice (m), or if an ac- 
tion be bronght againſt the perſon himſelf who claims the 
franchiſe, unleſs he hath alſo a power in ſuch caſe of making 
r judge (n). £ 


WHEN theſe proceedings are over, the defendant muſt 
then put in his excuſe or plea. Pleas are of two ſorts; di- 
latory pleas, and pleas to the action. Dilatory pleas are ſuch 
as tend merely to delay or put off the ſuit, by queſtioning 
the propriety of the remedy, rather than by denying the 
injury: pleas to the action are ſuch as diſpute the very 
cauſe of ſuit. The former cannot be pleaded after a gene- 
ral imparlance, which is an acknowlegement of the pro- 
priety of the action. 


1. Dir. aToRyY pleas are, 1.To the juri/dif79m of the court: 
alleging, that it ought not to hold plea of this injury, it ari- 
ſing in Wales or beyond ſea; or becauſe the land in queſti- 
on is of antient demeſne, and ought only to be demanded 
in the lord's court, &c. 2. To the diſability of the plain- 
tiff, by reaſon whereof he is incapable to commence or 
continue the ſuit ; as, that he is an alien enemy, outlaw- 
ed, excommunicated, attainted of treaſon or felony, un- 
der a praemunire, not in rerum natura (being only a fic- 
titious perſon) an infant, a feme-covert, or a monk pro- 
feſſed. 3. In abatement; which abatement is either of the 


(1) Hardr. $05. 

im) 2 Ventr. 363. 

(n) Hob. 87. Yearbook, M. 8 Hen. 
VI. 20. In this latter caſe the chan- 
cellor of Oxford claimed cognizance 
of an action of treſpaſs brought againſt 
himſelf; which was diſallowed, be- 


cauſe he ſhould not be judge in his 


own cauſe. The argument uſed by 
ſerjeant Rolfe, on behalf of the cog- 
nizance, is curious and worth tran- 
ſcribing Jes vent dirai un fab e. 


En aſcun temps fuit un pape, et awit 


fait un grand ce, et le cardinai; 


vindrent a [ut et diſcyent a lui, „er- 
d caſti:” et il dit, *judica me et 
ts diſ:yent, nen poſſumus, quia caput 
* es eccleſae; judica teipſum:”* et 
Paproſtol dit © judice me cremari; 
et fuit combuſtus ;, et apres Fart 1 * 
faint. Et in ces cat il fuit ſen juge 
demene, et iſſint n'eſt pas incendenten- 
que un home ſoit juge de mene. 


writ, 
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writ, or the count, for ſome deſect in one of them; as by 
miſnaming the defendant, which is called a miſnomer; giv- 
ing him a wrong addition, as ie inſtead of &night; or 
other want of form in any material reſpect. Or, it may 
be, that the plaintiff is dead; for the death of either party 
is at once an abatement of the ſuit. - And in actions mere- 
ly perſonal, ariſing ex delicto, for wrongs actually done or 
committed by the defendant, as treſpaſs, battery, and ſlan- 
der, the rule is that adio perſonalis moritur cum perſona (o); 
and it never ſhall be revived either by or againſt the execu- 
tors or other repreſentatives. For neither the executors of 
the plaintiff have received, nor thoſe of the defendant have 
committed, in their own perſonal capacity, any manner of 
wrong or injury. But in actions ariſing ex contraflu, by 
breach of promiſe and the like, where the right deſcends 
to the repreſentatives of the plaintiff, and thoſe of the de- 
fendant have aſſets to anſwer the demand, though the ſuits 
ſhall abide by the death of the parties, yet they may be re- 
vived againſt or by the executors (p) : being indeed rather 
aQions againſt the property than the perſon, in which the 
executors have now the ſame intereſt that their teſtator had 
before. 


'Tarsx pleas to the juriſdiction, to the diſability, or in 
abatement, were formerly very often uſed as mere dilatory 
pleas, without any foundation of truth, and calculated 
only for delay; but now by ſtatute 4 & 5 Ann. c. 16. no 
dilatory plea is to be admitted, without affidavit made of 
the truth thereof, or ſome probable matter ſhewn to the 
court to induce them to believe it true. And with reſpect 
to the pleas themſelves, it is a rule, that no exception ſhall 
be admitted againſt a declaration or writ, unleſs the defen- 
dant will in the ſame plea give the plaintiff a better (q); 
that is, ſhew him how it might be amended, that there 
may not be two objections upon the ſame account, 


{of 4 Iaſt. 318. (p) Mar. 14. (q) Brownl, 139. 
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- ALL pleas to the juriſdiction conclude to the cognizance 
of the court; praying © judgment, whether the court will 
t have farther cognizance of the ſuit :”* pleas to the diſa- 
bility conclude to the perſon; by praying © judgment, if 
« the ſaid A the plaintiff ought to be anſwered :*? and pleas 
in abatement (when the ſvit is by original) conclude to the 
writ or declaration; by praying judgment of the writ, or 
« declaration, and that the ſame may de quaſhed,” ceſſa- 
tur, made void, or abated: but, if the action be by bill, 
the plea miſt pray judgment of the bill,” and not of 
the declaration; the bill being here the original, and the 
declaration only a copy of the bill. 


Wurd theſe dilatory pleas are allowed, the cauſe is ei- 
ther diſmiſſed from that juriſdiction; or the plaintiff is 
ſtayed till his diſability be removed; or he is obliged to ſue 
out a new writ, by leave obtained from the court (r), or to 
amend and new-frame his declaration. But when on the 
other hand they are over-ruled as frivolous, the defendant 
has judgment of reſpondeat ouſter, or to anſwer over in ſome 
better manner. It is then incumbent on him to plead. 


2. A PLEA to the ation; that is, to anſwer to the me- 
rits of the complaint. This is done by confeſſing or de- 
nying it. 


A CONPESS10N of the cobole complaint is not very uſual, 
for then the defendant would probably end the matter ſoon- 
er; or not plead at all, but ſuffer judgment to go by default. 
Yet ſometimes, after tender and refuſal of a debt, if the 
creditor haraſſes his debtor with an action, it then becomes 
neceffary for the defendant to acknowledge the debt, and 
plead the tender; adding that he has always been ready, 
tout temps prift, and ſtill is ready, wncore priſt, to diſcharge 
it; for a tender by the debtor and refuſal by the creditor 
will in all caſes diſcharge the coſts (s), but not the debt 
itſelf ; though in ſome particular caſes the creditor will 


(r) Co, Entr, 271. ( $) I Vent. 21. 
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totally loſe his money (t). But frequently "<A con- 
feſſes one part of the complaint (by a cognovit aclionem in 
reſpe& thereof) and traverſes or denies the reſt: in order to 
avoid the expence of carrying that part to a formal trial, 
which he has no ground to litigate. © A ſpecies of this 
fort of confeſſion is the payment of money in court: which is 
for the moſt part neceſſary upon pleading a tender, and is it- 
ſelf a kind of tender to the plaintiff; by paying into the hands 
of the proper officer of the court as much as the defendant 
acknowleges to be due, together with the coſts hitherto in- 
curred, in order to prevent the expence of any farther pro- 
ceedings. This may be done upon what is called a motion; 
which is an occaſional application to the court by the parties 
or their counſel, in order to obtain ſome rule or order of 
court, which becomes neceſlary in the progreſs of a cauſe , 
and it is uſually grounded upon an affidavit, (the perfect tenſe 
of the verb affids) being a voluntary oath before ſome judge 
or officer of the court, to evince the truth of certain facts, 
upon which the motion is grounded: though no ſuch afida- 
vit is neceſſary for payment of money into court. If, after 
the money paid in, the plaintiff proceeds in his ſuit, it is at 
his own peril : for, if he does not prove more due than is ſo 
paid into court he ſhall be nonſuited and pay the defendant 
coſts; but he ſhall ſtill have the money ſo paid in, for that the 
defendant has acknowleged to be his due. In the French law 
the rule of practice is grounded upon principles ſomewhat 
ſimilar to this; for there, if a perſon be ſued for more than 
he owes, yet he loſes his cauſe if he does not tender ſo 
much as he really does owe (v). To this head may allo 
be referred the practice of what is called a ſet-off : where- 
by the defendant acknowleges the juſtice of the plaintiff”s 
demand on the one hand; but, on the other, ſets up a de- 
mand of his own, to counterballance that of the plaintiff, 
either in the whole or in part: as, if the plaintiff ſues 
for ten pounds due on a note of hand, the defendant 
may ſet off nine pounds due to himſelf for merchandize 
ſold to the plaintiff, and, in caſe he pleads ſuch ſet-off, 
muſt pay the remaining ballance into- court. This an- 


(t) Litt. §. 338. Co. Litt. 209. (v) Sp. L. b. 6. c. 4. 
ſwers 


Ch. 20. Wa oO Vn O 8. 305 


ſwers very nearly to the compenſatio, or ſoppage, of the ci- 
vil law (u), and depends on the ſtatutes 2 Geo. II. c. 22. 
and 8 Geo, II. c. 24. which enact, that, where there are 
mutual debts between the plaintiff and defendant, one debt 
may be ſet againſt the other, and either pleaded in bar, or 
given in evidence upon the gencral iſſue at the trial; which 
ſhall operate as —— and extinguiſn ſo much of the 
plaintiff*s demand. 


Pr xAs, that totally deny the cauſe of complaint a are ei- 
ther the general iſſue, or a ſpecial plea, in bar. 


I THE general iſſue, or general plea, is what traverſes, 
thwarts, and denies at once the whole declaration; with- 
out offering any ſpecial matter whereby to evade it. As in 
treſpaſs either vi et armis, or on the caſe, nan culpabilis, not 
guilty (w); in debt upon contract, nibil debet, he owes no- 
thing; in debt on bond, non eff fadtum, it is not his deed ; 
on an aſſumpſit, non aſſumpſit, he made no ſuch promiſe. 
Or in real actions, nul tort, no wrong done; nul diſſeiſin, 
no diſſeiſin; and in a writ of right, that the tenant has 
more right to hold thaa the demandant has to demand. 
Theſe pleas are called the general iſſue, becauſe, by im- 
porting an abſolute and general denial of what is alleged in 
the declaration, they amount at once to an iſſue z by which 
we mean a fact affirmed on one fide and denied on the other. 


FORMERLY the general iſſue was ſeldom pleaded, except 
when the party meant wholly to deny the charge alleged 
againſt him. But when he meant to diſtinguiſh away or 
palliate the charge, it was always uſual to ſet forth the par- 
ticular facts in what is called a /pecial plea ; which was ori- 
ginally intended to apprize the court and the adverſe party 
of the nature and circumſtances of the defence, and to 
keep the law and the fact diſtindt. And it is an in- 
variable rule, that every defence, which cannot be thus 
ſpecially pleaded, may be given in evidence, upon the 
general iſſue at the trial. But, the ſcience of ſpecial plead- 
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ing havirg been frequently perverted to the purpoſes of 
Chicane and delay, the courts have of late in ſome inſtances, 
and the legiſlature in many more, permitted the general iſſue 
to be pleaded, which leaves every thing open, the fact, the 
law, and equity of the caſe; and have allowed ſpecial mat- 
ter to be given in evidence at the trial. And, though id 
| ſhould ſeem as if much confuſion and uncertainty would 
follow from ſo great a relaxation of the ſtrictneſs antiently 
obſerved, yet experience has ſhewn it to be otherwiſe; 
eſpecially with the aid'of a new trial, in caſe either pany be 
unfairly ſurprized by the other. 


2: SPECIAL pleas, in bar of the plaintiff's demand, are 
very various, according to the circumſtances of the de- 
fendant's caſe, As, in real actions a general releaſe or a 
fine, both of which may deſtroy and bar the plaintiff's title. 
Or, in perſonal actions, an accord, arbitration, conditions 
performed, nonage of the deſendant, or ſome other fact 
which precludes the plaintiff from his action (x). A juſti- 
fication is like wiſe. a ſpecial plea in bar; as in actions of aſ- 
ſault and battery, ſon aſſault demeſne, that it was the plain- 
tiff 's own original aſſault; in treſpaſs; that the defendant 
did the thing complained of in right of ſome office which 

warranted him ſo to do; or, in an action of ſlander, that the 
plaintiff is feally as bad a man as the defendant ſaid he was. 


ALSO a man may plead the ſtatutes of limitations in bar ; 
or the time limited by certain acts of parliament, beyond 
which ni plaintiff can lay his cauſe of action. This, by the 
ſtatute of 32 Hen. VIII. c. 2. in a writ of right is ſixty years: 
in aſſiſes, writs of entry, or other poſſeſſory actions real, of 
the ſeifin of one's anceſtors, in lands; and either of their 
ſeiſin, or one's own, in rents, ſuits, and ſervices ; fifty 
years; and in actions real for lands grounded upon one's 
own ſeifin or poſſeſſion, thirty years. By ſtatute 1 Mar. ſt. 2 

c. 5. this limitation does not extend to any ſuit for advow: 
ſons, upon reaſons given in a {former chapter ()). But by the 
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fatute 21 Jac, I. c. 2. a time of limitation was extended to 
the caſe of the king; ſo that poſſeſſion for fexty years pre- 
cedent to 19 Febr. 1623 (2), is a bar even againſt the pre- 
rogative, in dcrogation of the antient maxim - nullum tem- 
c gur occurrit regi.“ By another ſtatute 21 Jac. I. c. 16. 
twenty years is the time of limitation in any writ of forme- 
don: and, by a conſequence, twenty years is alſo the limi- 
tation in every action of ejectment; for no ejectment can 
be brought, unleſs where the leſſor of the plaintiff is inti- 
tled to enter on the lands (a), and by the ſtatute 21 Jac. J. 
c. 16. no entry can be made by any man, unleſs within 
twenty years after his right ſhall accrue. As to all perſo- 
nal actions, they are limited by the ſtatute laſt mention- 
ed to fix years after the cauſe of action commenced ; ex- 
cept actions of aſſault, battery, mayhem, and impriſonment, 
which muſt be brought within four years, and actions for 
words, which muſt be brought within tue years, after the 
injury committed. And by the ſtatute 31 Eliz. c.,s. all 
ſuits, indictments, and informations, upon any penal ſtatutes, 
where any forfeiture is to the crown, ſhall be ſued within 
t:v0 years, and where the forfeiture is to the ſubject, with- 
in one year, after the offence committed; unleſs where any 
other time is ſpecially limited by the ſtatute. Laſtly, by 
ſtatute 10 W. III. c. 14. no writ of error, or ſcire facias, ſhall 
be brought to reverſe any judgment, fine, or recovery, for 
error, unleſs it be proſecuted within fwenty years. The 
uſe of theſe ſtatutes of limitation is to preſerve the peace 
of the kingdom, and to prevent thoſe innumerable per- 
juries which might enſue, if a man were allowed to bring 
an action for an injury committed at any diſtance of 
time. Upon both theſe accounts the law therefore holds, 
that © intereſt reipublicae ut fit finis litium:“ and upon the 
ſame principle the Athenian laws in general prohibited all 
actions, where the injury was committed five years be- 
fore the complaint was made (b). If therefore in any 
ſuit, the injury, or cauſe of action, happened earlier than 
the period expreſsly limited by law, the defendant may 


plead the ſtatutes of limitations in bar: as upon an - 
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Fit, or promiſe to pay money to the plaintiff, the defendant 
may plead non afſumpfit infra ſex annos ; he made no ſuch 
promiſe within fix years; which is an effectual bar to the 
complaint. ; , p 


Ax eſtoppel is likewiſe a ſpecial plea in bar: which hap- 
pens where a man hath done ſome act, or executed ſome 
-deed,-which eſtops or precludes him from averring any thing 
to the contrary. As if tenant for years (who hath no free- 
hold) levies a fine to another perſon. Though this is void 
as to ſtrangers, yet it ſhall work as an eſtoppel to the cog- 
nizor ; for, if he afterwards brings an action to recover 
theſe lands, and his fine is pleaded againſt him, he ſhall 
thereby be eſtopped from ſaying, that he had no freehold at 
the time, and therefore was incapable of levying it. 


THe conditions and qualities of a plea (which, as well 
as the doctrine of eſtoppels, will alſo hold equally, mutatis 
mutandis, with regard to other parts of pleading) are, 1. 

That it be ſingle and containing only one matter; for du- 
plicity begets confuſion, But by ſtatute 4 & 5 Ann, c. 16, 
a man with leave of the court may plead two or more di- 
ſtinct matters or ſingle pleas; as in an action of aſſault and 
battery, theſe three, not guilty, ſon aſſault demeſne, and the 
ſtatute of limitations. 2. That it be direct and poſitive, 
and not argumentative. 3. That it have convenient cer- 
tainty of time, place, and perſons. 4. That it anſwer the 
plaintiff's allegations in every material point. 5. That it 
be ſo pleaded as to be capable of trial, 


j 


SPECIAL pleas are uſually in the affirmative, ſometimes 
in the negative, but they always advance ſome new fact not 
mentioned in the declaration; and then they muſt be aver- 
red to be true in the common form: “ and this he is ready 
« to verify.”—This is not neceſſary in pleas of the general 
iſſue; thoſe always containing a total denial of the facts be- 
fore advanced by the other party, and therefore putting 
him upon the proof of them. 


IT 
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Ir is a rule in pleading, that no man be allowed to plead 
ſpecially ſuch a plea as amounts only to the general iſſue, or 
a total denial of the charge; but in ſuch caſe he ſhall be 
driven to plead the general iſſue in terms, whereby the 
whole queſtion is referred to a jury. But if the defendant, 
in an aſſiſe or action of treſpaſs, be deſirous to refer the va- 
lidity of his title to the court rather than to the jury, he 
may ſtate his title ſpecially, and at the ſame time give colour 
to the plaintiff, or ſuppoſe him to have an appearance or 
colour of title, bad indeed in point of law, but of which the 
jury are not competent judges. As if his own true title be, 
that he claims by feoffment with livery from A, by force of 
which he entered on the lands in queſtion, he cannot plead 
this by itſelf, as it amounts to no more than the general iſſue, 
nul tort, nul diſſeiſin, in aſliſe, or not guilty in an action of 
treſpaſs. But he may allege this ſpecially, provided he 
goes farther and fays, that the plaintiff claiming by colour of 
a prior deed of feoffment, without livery, entered ; upon 
whom he entered; and may then refer himſelf to the judg- 
ment of the court which of theſe two titles is the beſt in 


point of law (c). 


Wurx the plea of the defendant is thus put in, if it 
does not amount to an iſſue or total contradiction of the 
declaration but only evades it, the plaintiff may plead a- 
gain, and reply to the defendant's plea; either traverſing 
it, that is, totally denying it; as if on an action of debt 
upon bond the defendant pleads leit ad diem, that he 
paid the money when due, here the plaintiff in his re- 
plication may totally traverſe his plea, by denying that 
the defendant paid it: or he may allege new matter 
in contradiction to the defendant's plea; as when the 
defendant pleads no award made, the plaintiff may re- 
ply, and ſet forth an actual award, and aſſign a breach (d): 
or the replication may confeſs and avoid the plea, by 
ſome new matter or diſtinQion, conſiſtent with the plain- 
tiff 's former declaration; as, in an action for treſpaſſing upon 
land whereof the plaintiff is ſeiſed, if the defendant ſhews a 
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title to the land by deſcent, and that therefore he had a 
right to enter, and gives colour to the plaintiff, the plain- 
tiff may either traverſe and totally deny the fact of the de- 
ſcent; or he may confeſs and avoid it, by replying, that 
true it is that ſuch deſcent happened, but that fince the 
deſcent the defendant himſelf demiſed the lands to the 
plaintiff for term of life. To the replication the defendant 
may rejoin, or put in an anſwer called a rejainder. The 
plaintiff may anſwer the rejoinder by a ſur-rejoinder; upon 
which the defendant may rebut ; and the plaintiff anſwers 
him by a ſur-rcbutter. Which pleas, replications, rejoin- 
ders, ſur-rejoinders, rebutters, and ſur-rebutters anſwer to 
the exceptio, replicatio, duplicatia, triplicatis, and quadru- 
plicatio of the Roman laws (e). 


Tux whole of this proceſs is denominated the pleading ; 
in the ſevcral ſtages of which it muſt be carefully obſerved, 
not to depart or vary from the title or defence, which the 
party has once inſiſted on. For this (which is called a de- 
purture in pleading) might occaſion endleſs altercation. 
Therefore the replication muſt ſupport the declaration, and 
the rejoinder muſt ſupport the plea, without departing out 
of it. As in the caſe of pleading no award made, in con- 
ſequence of a bond of arbitration, to which the plaintiff 
replies, ſetting forth an actual award; now the defendant 
cannot rejoin that he bath performed this award; for ſuch 
rejoinder would be an entire departure ſrom his original 
plea, which alleged that no ſuch award was made: there- 
fore he has now no other choice, but to traverſe the fat 
of the replication, or elſe to demur upon the law of it. 


Yer in many actions the plaintiff, who has alleged 
in his declaration a general wrong, may in his replica- 
tion, after an evaſive plea by the defendant, reduce that 
general wrong to a more particular certainty, by aſ- 
ſigning the injury afreſh with all its ſpecific circum- 
ſtances in ſuch a manner as clearly to aſcertain and iden- 
tify it, conſiſtently with his general complaint; which is 
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called a new or novel aſſignment. As, if the plaintiff in 
treſpaſs declares on a breach of his cloſe in D; and the de- 
fendant pleads that the place where the injury is ſaid to 
have happened is a certain cloſe of paſture in D, which de- 
ſcended to him from B his father, and fo is his own free- 
hold; the plaintiff may reply and aſſign another cloſe in 
D, ſpecifying the abuttals and boundaries as the real place 
of the injury (f). 


Ix hath previouſly been obſerved (g) that duplicity in 
pleading muſt be avoided. Every plea muſt be ſimple, en- 
tire, connected, and confined to one ſingle point: it muſt 
never be entangled with a variety of diſtinct independent 
anſwers to the ſame matter; which muſt require as many 
different replies, and introduce a multitude of iſſues upon 
one and the ſame diſpute. For this would often embarraſs 

the jury, and ſometimes the court itſelf, and at all events 
would greatly enhance the expence of the parties. Yet it 
frequently is expedient to plead in ſuch a manner, as to 
avoid any implied omiſſion of a fact, which cannot with 
Propriety or ſafety be poſitively affirmed or denied. And 
this may be done by what is called a proteſtation ; whereby 
the party interpoſes an oblique allegation or denial of ſome 
fact, proteſting (by the gerund, A that ſuch a mat- 
ter does or does not exiſt; and at the ſame time avoiding 
a direct affirmation or denial. Sir Edward Coke hath de- 
fined (h) a proteſtation (in the pithy diale& of that age) to 
be © an excluſion of a concluſion.” For the uſe of it is, to 
ſave the party from being concluded with reſpect to ſome fact 
or circumſtance, which cannot be directly affirmed or denied 
without falling into duplicity of pleading z and which yet, 
if he did not thus enter his proteſt, he might be deemed to 
have tacitly waived or admitted. Thus, while tenure in vil- 
lenage ſubſiſted, if a villein had brought an action againſt his 
lord, and the lord was inclined to try the merits of the de- 
mand, and at the ſame time to prevent any concluſion againſt 
himſelf that he had waived his ſigniory; he could not in this 
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ceaſe both plead affirmatively that the plaintiff was his vil- 
lein, and alſo take iſſue upon the demand; for then his 
plea would have been double, as the former alone would 
have been a good bar to the action: but he might have 
alleged the villenage of the plaintiff, by way of proteſta- 
tion, and then have denied the demand. By this means 
the future vaſſalage of the plaintiff was ſaved to the defen- 
dant, in caſe the iſſue was found in his (the defendant's) 
favour (i): for the proteſtation prevented that concluſion, 
which would otherwiſe have refulted from the reſt of his 
defence, that he had enfranchiſed the plaintiff (x); ſince no 
villein could maintain a civil action againſt his lord. So alſo 
if a defendant, by way of inducement to the point of his 
defence, alleges (among other matters) a particular mode 
of ſeiſin or tenure, which the plaintiff is unwilling to ad- 
mit, and yet deſires to take iſſue on the principal point of 
his defence, he muſt deny the ſeiſin or tenure by way of 
proteſtation, and then traverſe the defenſive matter. So, 
laſtly, if an award be ſet forth by the plaintiff, and he can 
aſſign a breach in one part of it (viz. the non-payment of 
a ſum of money) and yet is afraid to admit the performance 
of the reſt of the award, or to aver in general a non-per- 
formance of any part of it, leſt ſomething ſhould appear to 
have been performed; he may fave to himſelf any advan- 
tage he might hereafter make of the general non-perfor- 
mance, by alleging that by proteſtation ; and plead only 
the non-payment of the money (J. 


Ix any ſtage of the pleadings when either fide advances 
or affirms any new matter, he uſually (as was ſaid) avers 
it to be true; “and this he is ready to verify.“ On the 
other hand, when either fide traverſes or denies the facts 
pleaded by his antagoniſt, he uſually tenders an iſſue, 
as it is called; the language of which is different ac- 
cording to the party by whom the iſſue is tendered : for 
if the traverſe or denial comes from the defendant, the 
iſſue is tendered in this manner, © and of this he puts 


(i) Co. Litt. 126. (1) Append. No. III. F. 6. 
(K) See book II. ch. 6. pag. 94. 
« himſelf 
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cc himſelf upon the country,” thereby ſubmitting himſelf 
to the judgment of his peers (m): but if the traverſe lies 
upon the plaintiff, he tenders the iſſue or prays judgment 
of the peers againſt the defendant in another form; thus, 
« and this he prays may be enquired of by the country.“ 


Bur if either ſide (as, for inſtance, the defendant) pleads 
a ſpecial negative plea, not traverſing or denying any thing 
that was before alleged, but diſcloſing ſome new negative 
matter; as where the ſuit is on a bond, conditioned to per- 
form an award, and. the dejendant pleads, negatively, that 
no award was made, he tenders no iſſue upon this plea ; 
becauſe it does not yet appear whether the fact will be diſ- 
puted, the plaintiff not having yet aſſerted the exiſtence of 
any award; but when the plaintiff replies, and ſets forth 
an aQual ſpecific award, if then the defendant traverſes the 
feplication, and denies the making of any ſuch award, he 
then and not before tenders an iſſue to the plaintiff, For 
when in the courſe of pleading they come to a point which 
is affirmed on one ſide, and denied on the other, they are 
then ſaid to be at iſſue; all their debates being at laſt con- 
+ trated into a ſingle point, which muſt now be determined 
either in favour of the plaintiff or of the defendant. 


(m) Append. No. II. 5 4. 
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CHAPTER THE TWENTY FIRST. 


Or ISSUE Aο⁰ DEMURRER. 


88 E, exitut, being the end of all the pleadings, is the 
A. fourth part or ſtage of an action, and is either upon 
matter of law, or matter of ad. 


Ax iffue upon matter of law is called a demurrer: and 
it confeſſes the facts to be true, as ſtated by the oppoſite 
party; but denies that, by the law ariſing upon thoſe facts, 
any injury is done to the plaintiff, or that the defendant 
has made out a legitimate excuſe; according to the party 
which firſt demurs, demoratur, reſts pr abides upon the 
point in queſtion. As, if the matter of complaint in the 
complaint or declaration be inſufficient in law, as by not 
aſſigning any ſufficient treſpaſs, then the defendant demurs 
to the declaration: if, on the other hand, the defendant's 
excuſe or plea he invalid, as if he pleads that he commit- 
ted the treſpaſs by authority from a ſtranger, without ſet- 
ting out the ſtranger's right; here the plaintiff may demur 
in law to the plea: and ſo on in every other part of the pro- 
ceedings, where either ſide perceives any material objection 
in point of law, upon which he may reſt his caſe. 


Tax. form of ſuch demurrer is by averring the declaration 


or plea, the replication or rejoinder, to be inſuſ;cient in law 
to 
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to maintain the aQion or the defence; and therefore pray- 
ing judgment for want of ſufficient matter alleged (a). 
Sometimes demurrers are merely for want of ſufficient form 
in the writ or declaration. But in caſe of exceptions to the 
form, or manner of pleading, the party demurring muſt by 
ſtatute 27 Eliz. c. 5. and 4 & 5 Ann. c. 16. ſet forth the 
cauſes of his demurrer, or wherein he apprehends the de- 
ficiency to conſiſt. And upon either a general or a ſpecial 
demurrer, the oppoſite party avers it to be ſufficient, which 
is called a joinder in demurrer (b), and then the parties are 
at iſſue in point of law. Which iſſue in law, or demurrer, 
the judges of the court before which the action is brought 
muſt determine, 


Ax iſſue of fact is where the fact only, and not the law, 
is diſputed. And when he that denies or traverſes the fact 
pleaded by his antagoniſt has tendered the iſſue, thus, © and 
ve this he prays may be enquired of by the country,“ or 
<« and of this he puts himſelf upon the country,” it may 
immediately be ſubjoined by the other party, “ and the ſaid 
&« A. B. doth the like.” Which done, the iſſue is ſaid to be 
joined, both parties having agreed to reſt the fate of the 
cauſe upon the truth of the fad in queſtion (c). And this 
iſſue, of fact, muſt generally ſpeaking be determined, not 
by the judges of the court, but by ſome other method; the 
principal of which methods 1s that by the country, per 
pait, (in Latin, per patriam) that is, by jury. Which eſta- 
bliſhment, of different tribunals for determining theſe dif.. 
ferent iſſues, is in ſome meaſure agreeable to the courſe of 
juſtice in the Roman republic, where the judices ordinarii 
determined only queſtions of fact, but queſtions of law were 
referred to the deciſions of the centumviri (d). 


Bur here it will be proper to obſerve, that during the 
whole of theſe proceedings, from the time of the defendant's 
appearance in obedience to the king's writ, it is neceſſary 


a) Append. No. III. F. 6. (e) Append. No. II. C. 4. 
d) Mid. (d) Cic. de Orater. þ 7 c, 38. 
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that both the parties be kept or cantinued in court from day 
tu day, till the final determination of the fuit. For the 
court can determine nothing, unleſs in the prefence of both 
the parties, in perſon or by their attornies, or upon default 
of one of them, after his original appearance and a time pre- 
pDzed for his appearance in court again. Therefore in the 
courſe of pleading, if either party neglects to put in his de- 
charation, plea, replication, rejoinder, and the like, within 
the times allotted by the ſtanding rules of the court, the 
ptanntiff, if the omiſſion be his, is ſaid to be nonſuit, or nat 
to follow and purſue his complaint, and ſhall loſe the be- 
nefit of his writ: or, if the negligence be on the fide of the 
defendant, judgment may be had againſt him, for ſuch his 
default. And, after iſſue or demurrer joined, as well as in 
fome of the previous ſtages of proceeding, 3 day is continu- 
ally given and entered upon the record, for the parties to 
appear on from time to time, as the exigence of the caſe 
may require. The giving of this day is called the continu- 
ance, becauſe thereby the proceedings are continued with- 
out interruption from one.adjournment to another. If theſe 
continuances are omitted the cauſe is thereby diſcontinued, 
and the defendant is diſcharged fine die, without a day, for 
this turn: for by his appearance in court he has obeyed 
the command of the king's writ : and, unleſs he be adjourn- 
ed over to a day certain, he is no longer bound to attend 
upon that ſummons; but he muſt be warned afreſh, and the 
whole muſt begin de novo. . 


Now it may ſometimes happen, that after the defendant 
Has pleaded, nay, even after the iſſue or demurrer joined, 
there may have ariſen ſome new matter, which it 1s proper 
for the defendant to plead ; as, that the plaintiff, being a feme- 
ſole, is ſince married, or that ſhe has given the defendant a 
releaſe, and the like: here, if the defendant takes advan- 
tage of this new matter. as early as he poſſibly can, viz, 
at the day given for his next appearance, he is permitted 
to plead it in what is called a plea puis darrein continuance, 
or ſince the laſt adjournment. For it would be unjuſt 
to exclude him from the benefit of this new defence, 

which 
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which it was not in his power to make when he pleaded the 
former. But it is dangerous to rely on ſuch a plea, wich- 
ont due conſideration; for it confeſſes the matter whach 
was before in diſpute between the two parties (e). And it 
is not allowed to be put in, if any continuance has inter · 
vened between the ariſing of this freſh matter and the plead- 
ing of it: for then the defendant is guilty of neglect, or lachen, 
and 1s fuppoſed to rely on the-merits of his former plea. A- 
ſo it is not allowed after a demurrer is determined, or ver- 
dict given; becaufe then relief may be had in another way, 
namely by writ of audita querela, of which hereafter. And 
theſe pleas puis darrein continuance, When brought to a de- 


murrer in law or iſſue of fact, ſhall be determined in 1 


manner as other pleas. 


Wr have ſaid, that demurrers, or queſtions concerning 
the ſufficiency of the matters alleged in the pleadings, are 
to be determined by the judges of the court, upon folemn 
argument by counſel on both ſides; and to that end a 
demurrer book is made up, containing all the proceedings 
at length, which are afterwards entered on record; and co- 
pies thereof, called paper-books, are delivered to the judges 
to peruſe. The record (f) is a hiſtory of the moſt material 
proceedings in the cauſe, entered on a parchment roll, and 
continued down to the preſent time; in which muſt be ſtated 
the original writ and ſummons, all the pleadings, the decla- 
ration, view or oper prayed, the imparlances, plea, replica- 
tion, rejoinder, continuances, and whatever farther proceed- 
ings have been had; all entered verbatim on the roll, and al- 
ſo the iſſue or demurrer, and joinder therein. 


Tarrss were formerly all written, as indeed all public 
proceedings were, in Norman or law French, and even the 
arguments of the counſel and deciſions of the court were in 
the ſame barbarous dialect. An evident and ſhamefu] badge, 
it muſt be owned, of tyranny and foreign ſervitude; being 


(e) Cro. Eliz. 49. (f) Append, No. II. F. 4. No. III. C. 6. 
| introduced 
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introduced under the auſpices of William the Norman, and 
his ſons: whereby the obſervation of the Roman ſatyriſt 
was once more verified, that © Gallia cauſidicos docuit facun- 
4 da Britannos(g).” This continued till the reign of Ed- 
ward III; who, having employed his arms ſucceſsfully in 
ſubduing the crown of France, thought it unbeſeeming the 
dignity of the victors to ufe any longer the language of a 
vanquiſhed country. By a ſtatute therefore, paſſed in the 
thirty-ſixth year of his reign (h), it was enacted, that for the 
future all pleas ſhould be pleaded, ſhewn, defended, anſwer- 
ed, debated, and judged in the Engliſh tongue; but be en- 
tered and enrolled in Latin. In like manner as don Alon- 
ſo X, king of Caſtile (the great-grandfather of our Ed- 
ward III) obliged his ſubjects to uſe the Caſtilian tongue in 
all legal proceedings (i); and as, in 1286, the German lan- 
guage was eſtabliſhed in the courts of the empire (k). And 
perhaps if our legiſlature had then directed that the writs 
themſelves, which are mandates from the king to his ſub- 
| Jes to perform certain acts or to appear at certain places, 
ſhould have been framed in the Engliſh language, according 
to the rule of our antient law (), it had not been very im- 
proper. But the record or enrollment of thoſe writs and the 
proceedings thereon, which was calculated for the benefit of 
poſterity, was more ſerviceable (becauſe more durable) in a 
dead and immutable language than in any flux or living one, 
The practiſers however, being uſed to the Norman lan- 
guage, and therefore imagining they could expreſs their 
thoughts more aptly and more conciſely in that than in any 
other, {till continued to take their notes in law French; and 
of courſe when thoſe notes came to be publiſhed, under the 
denomination of reports, they were printed in that barbarous 
dialeQ; which, joined to the additional terrors of a Gothic 
black letter, has occaſioned many a ſtudent to throw away 
his Plowden and Littleton, without venturing to attack a 
page of them. And yet in reality, upon a nearer acquain- 
tance, they would have found nothing very formidable in 


(8) J.. xv. 111. (i) Mod. Un. Hiſt. xx. 211, . (1) Mirt. c. 4. F. 3- 
(h) c. 16, (k) V. d. xxix. 235. i 
tne 
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the language; which differs in its grammar and orthogra- 
phy as much from the modern French, as the dition of 
Chaucer and Gower does from that of Addiſon and Pope. 
Beſides, as the Engliſh and Norman languages were concur- 
rently uſed by our anceſtors for ſeveral centuries together, 
the two idioms have naturally aſſimilated, and mutually 
borrowed from each other: for which reaſon the gramma- 


tical conſtruction of each is ſo very much the ſame, that I | 


apprehend an Engliſhman (with a week's preparation) would 
underſtand the laws of Normandy, colleQed in their grand 
couſlumier, as well if not better than a Frenchman bred 
within the walls of Paris, 


Tur Latin, which ſucceeded the French for the entry 
and enrollment of pleas, and which continued in uſe for 
four centuries, anſwer ſo near to the Engliſh (oftentimes 
word for word) that it is not at all ſurpriſing it ſhould gene- 
rally be imagined to be totally fabricated at home, with little 
more art or trouble than by adding Roman terminations. to 
Engliſh words. Whereas in reality it is a very univerſal di- 
alect, ſpread throughout all Europe at the irruption of the 
northern nations, and particularly accommodated and mould- 
ed to anſwer all the purpoſes of the lawyers with a peculiar 
exactneſs and preciſion, This is principally owing to the 
ſimplicity or (if the reader pleaſes) the poverty and baldneſs 
of its texture, calculated to expreſs the ideas of mankind 
Juſt as they ariſe in the human mind, without any rhetorical 
flouriſhes, or perplexed ornaments of ſtile: for it may be ob- 
ſerved, that thoſe laws and ordinances, of public as well as 
private communities, are generally the moſt eaſily under- 
ſtood, where ſtrength and perſpicuity, nor harmony or ele- 
gance of expreſſion, have been principally conſulted in com- 
Piling them. Theſe northern nations, or rather their le- 
giſlators, though they reſolved to make uſe of the Latin 
tongue in promulging their laws, as being more durable 
and more generally known to their conquered ſubjects than 
their own Teutonic dialects, yet either through choice or 
neceſſity have frequently intermixed therein ſome words of 
2 Gothic original; which is, more or leſs, the caſe in 


every 


| 
| 
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every country of Europe, and therefore not to be imputed 
ar deci in our Engliſh legal latinity (m). 
The truth is, what is generally denominated law-latin is in 
reality a mere technical language, calculated for eternal 
duration, and eaſy to be apprehended both in preſent and 
future times; and on thoſe accounts beſt ſuited to preſerve 
thoſe memorials which are intended for perpetual rules of 
aQion. The rude pyramids of Egypt have endured from 
the earlieft ages, while the more modern and more elegant 
firuQtures of Attica, Rome, and Palmyra have ſunk be- 
neath the ſtroke of time. 


As to the objection of locking up the law in a ſtrange 
and unknown tongue, this is of little weight with regard to 
records, which few have occaſion to read but ſuch as do, or 
ought to, underſtand the rudiments of Latin. And beſides 
it may be obſerved of the law-latin, as the very ingenious fir 
— Davies (n) obſerves of the law- french, © that it is fo 

very eaſy to be learned, that the meaneſt wit that ever 
came to the ſtudy of the law doth come to underſtand it 
4 almoſt perfectly in ten days without a reader.“ 


Ir is true indeed that the many terms of art, with which 
the law abounds, are ſufficiently harſh when latinized (yet 
not more ſo than thoſe of other ſciences) and maf, as Mr. 
Selden obſerves (o), give offence © to ſome grammarians of 
& ſqueamiſh ſtomachs, who would rather chuſe to live in 
& ignorance of things the moſt uſeful and important, than 
« to have their delicate ears wounded by the uſe of a 
< word, unknown to Cicero, Salluſt, or the other writers of 
4 the Auguſtan age.” Yet this is no more than muſt una- 
voidably happen when things of modern uſe, of which the 
Romans had no idea, and conſequently no phraſes to expreſs 


4 (n) The following ſentence, © f it, among others of the ſame ſtamp, 
<< quis ad battalia curte ſua exierit, in the laws of the Burgundians on 
if any one out of his own court the continent, before the end of the 
to fight, Sc, may raiſe a ſmile in fifth century. Add. 1. c.5.y. 2. 
the ſtudent as 4 flaming moden (n) Pref. Rep. 
anglicum: but de may meet with (0) Pref. ad Eadmer, 


them, 


* 
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them, come to be delivered in the Latin tongue. It would 
puzzle the moſt claſſical ſcholar to find an appellation, in his 
pure latinity, for a conſtable, a record, or a deed of feoff- 
ment : it is therefore to be imputed as much to neceſſity, as 
ignorance, that they were ſtiled in our forenſic dialect con- 
ftabularius, recordum, and feoffomentum. Thus again, ano- 
ther uncouth word of our antient laws (for I defend not 
the ridiculous barbariſms ſometimes introduced by the igno- 
rance of modern practiſers) the ſubſtantive murdrum, or the 
verb murdrare, however harſh and unclaſſical it may ſeem; 
was neceſſarily framed to expreſs a particular offence ; fince 
no other word in being, occidere, interficere, necare, or the 
like, was ſufficient to exprels the intention of the criminal, or 
guo animo the act was perpetrated ; and therefore by no 
means came up to the notion of murder at preſent entertained 
by our law ; viz. a killing with malice aforethought. 


A $SIMILAR neceſſity to this produced a fimilar effect at 
Byzantium, when the Roman Jaws were turned into Greek 
for the uſe of the oriental empire : for, without any regard 
to Attic elegance, the lawyers of the imperial courts made no 
ſcruple to tranſlate fdei-commiſſarias, 91d\tizoumuwmagres (p); 
cubiculum, x. (q) ; filium-familias; aid a-gepnues (r); 
repudium, peed oy ($) ; compromiſſum, xe , (t); revers 
entia et obſequium, * pevepeyTI2. nay C αννẽ0t0 (u); and the like. 
They ſtudied more the exact and preciſe import of the 
words, than the neatneſs and delicacy of their cadence. 
And my academical readers will excuſe me for ſuggeſt= 
ing, that the terms of the law are not more numerous, 
more uncouth, or more difficult to be explained by a 
teacher, than thoſe of logic, phyſics, and the whole circle 
of Ariſtotle's philoſophy, nay even of the politer arts 
of architecture and it's kindred ſtudies, or the ſcience of 
rhetoric itſelf. Sir Thomas More's famous legal queſti- 
on () contains in it nething more difficult, than the defi- 


(p) Nev. 1. c. 1. Nov, 82. c. 11. 
2 =_ 8. edi. Cenſtantinap. 1 New. 76. : 4 
r) New 

10 4 = 1. 6. 8. (w) See pag. 149. 
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nition which in his time the philoſophers currently gave of 
their materia prima, the groundwork of all natural know- 
lege ; that it is * neue quid, neque quantum, negue quale, 
* neque aliguid eorum quibus ens deter minatur;“ or its ſub- 
ſequent explanation by Adrian Heereboord, who aſſures 
us (x) that ©* materia prima non eſt corpus, neque per formam 
% corporeitatis, neque per fimplicem efſentiam : eft tamen ens, 
« et quidem ſubſtantia, licet incompleta ; habttque actum ex 
« ſe entitativum, et ſimul «ft potentia ſubjectiva.“ The law 
therefore, with regard to its technical phraſes, ſtands upon 
the fame footing with other ſtudies, and requeſts only the 
fame indulgence. 


Tnr1s technical Latin continued in uſe from the time 
of its firſt introduction, till the ſubverſion of our antiens 
conſtitution under Cromwell ; when, among many other 
innovations in the law, ſome for the better and ſome for 
the worſe, the language of our records was altered and 
turned into Engliſh. But, at the reſtoration of king 
Charles, this novelty was no longer countenanced ; the 


practiſers finding it very difficult to expreſs themſelves fo 


conciſely or ſignificantly in any other language but the 


Latin. And thus it continued without any ſenfible incon- 


venience till about the year 1730, when it was again thought 
proper that the proceedings at law {h#uld be done into 
Engliſh, and it was accordingly ſo ordered by ſtatute 4 
Geo. II. c. 26. This was done, in order that the com- 
mon people might have knowlege and underſtanding of 
what was alleged or done for and againſt them in the pro- 
ceſs and pleadings, the judgment and entries in a cauſe. 
Which purpoſe I know not how well it has anſwered ; but 
am apt to ſuſpect that the people are now, after many years 
experience, altogether as ignorant in matters of law as be- 
fore. On the other hand, theſe inconveniences have al- 
ready ariſen from the alteration ; that now many clerks 
and attorneys are hardly able to read, much leſs to under- 
ſtand, a record even of ſo modern a date as the reign of 
George the firſt, And it has much enhanced the expence 


fs.) Phil:feph, natarel, e. 1, 6. 28, Ce. 


of 
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of all legal proceedings: for ſince the practiſers are con- 
fined (for the ſake of the ſtamp duties, which are thereby 
conſiderably encreaſed) to write only a ſtated number of 
words in a ſheet; and as the Engliſh language, through 
the multitude of its particles, is much more verbole than 
the Latin; it follows that the number of ſheets muſt be 
very much augmented by the change (y.) The tranſlation 
- alſo of technical phraſes, and the names of writs and other 
proceſs, were found to be ſo very ridiculous (a writ of ni 
prius, quare impedit, fieri facias, habeas corpus, and the 
reſt, not being capable of an Engliſh dreſs with any degree 
of ſeriouſneſs) that in two years time a new act was obliged 
to be made, 6 Geo, II. c. 14; which allows all technical 
words to continue in the uſual language, and has thereby 
almoſt defeated every beneficial purpoſe of the e | 
ſtatute, 


WHAT is (aid of the alteration of language by the ſta- 
tute 4 Geo. II. c. 26. will hold equally ſtrong with reſpect 
to the prohibition of uſing the antient immutable court hand 
in writing the records or other legal proceedings; whereby 
the reading of any record that is forty years old is now 
become the object of ſcience, and calls for the help of an 
antiquarian, But that branch of it, which forbids the uſe 
of abbreviations, ſeems to be of more ſolid advantage, in 
delivering ſuch proceedings from obſcurity : according to 
the precept of Juſtinian (z); * ne per ſcripturam aligua 
flat in poſterum dubitatio, jubemus non per ſiglorum captiones 
« of conpendioſa aenigmata ejuſdem codicis textum conſcribi, 
„ {ed per literarum conſeguentiam explanari concedimus But, 
to return to our demurrer. | 


When the ſubſtance of the record is completed, and 
copies are delivered to the judges, the matter of law, upon 
which the demurrer is grounded, is upon ſolemn argument 
determined by the court, and not by any trial by jury ; 


(y.) For inſtance, theſe three are now converted into ſeven, ** 20. 
words, © ſecundum fer mam flatuti,” * cording to the form of the ſtatute.” 


(2) de concept. digeſt. F. 13. 
X 2 and 
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and judgment is thereupon accordingly given. As, in an 


action of treſpaſs, if the defendant in his plea confeſſes 


the fact, but juſtifies it cau/a venationis, for that he was 
hunting; and to this the plaintiff demurs, that is, he ad- 
mits the truth of the plea, but denies the juſtification to be 
legal: now, on arguing this demurrer, if the court be of 
opinion, that a man may not juſtify treſpaſs in hunting, 
they will give judgment for the plaintiff; if they, think 
that he may, then judgment is given for the defendant. 
Thus is an iſſue in law, or demurrer, diſpoſed of. 


A flue of fact takes up more form and preparation to 
ſettle it ; for here the truth of the matters alleged muſt be 
ſolemnly examined in the channel preſcribed by law. To 
which examination, of fats, the name of trial is uſually 
confined, which will be treated of at large in the two ſuc- 


ceeding chapters, 


- 
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CHAPTER THE TWENTY SECOND, 


o 


Or THE SEVERAL SPECIES or TRIAL. 


8 


"RI. uncertainty of legal proceedings is a notion fo ge- 
nerally adopted, and has ſo long been the ſtanding 
theme of wit and good humour, that he who ſhould attempt 
to refute it would be looked upon as a man, who was either 


incapable of diſcernment himſelf, or elſe meant to impoſe | £ 
upon others. Yet it may not be amiſs, before we enter 


upon the ſeveral modes whereby certainty is meant to be ob- 
tained in our courts of juſtice, to inquire a little wherein this 
uncertainty, ſo frequently complained of, conſiſts; and to 
what cauſe it owes its original, 


Ir hath ſometimes been ſaid to owe its original to the 
number of our municipal conſtitutions, and the multitude of 
our judicial decifions (a); which occaſion, it is alleged, a- 
bundance of rules that militate and thwart with each other, 
as the ſentiments or caprice of ſucceſſive legiſlatures and 
judges have happened to vary. The fact, of multiplicity, 
is allowed ; and that thereby the reſearches of the ſtudent are 
rendered more difficult and laborious : but that, with pro- 
per induſtry, the reſult of thoſe enquiries will be doubt and 
indecifion, is a conſequence that cannot be admitted. Peo- 
ple are apt to be angry at the want of ſimplicity in our laws : 


they miſtake variety for confuſion, and complicated caſes 


for contradictory, They bring us the examples of arbitrary 


(a) See the preface to fir John Davies's reports : wherein many of the 
fol. ow ing topics are diſcuſſed more at large. 


X 3 governments, 
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governments, of Denmark, Muſcovy, and Pruſſia; of wild 
and uncultivated nations, the ſavages of Africa and Ameri- 
ca; or of narrow domeſtic republics, in antient Greece and 
modern Switzerland; and unreaſonably require the ſame 
paucity of laws, the ſame conciſeneſs of practice, in a nation 
of freemen, a polite and commercial people, and a populous 
extent of territory. 


Is an arbitrary, deſpotic, government, where the lands 
are at the diſpoſal of the prince, the rules of ſucceſſion, or 
the mode of enjoyment, muſt depend upon his will and 
pleaſure. Hence there can be but few legal determinations 
relating to the property, the deſcent, or the conveyance of 
real eſtates ; and the ſame holds in a ſtronger degree with re- 
gard to goods and chattels, and the contracts relating there- 
to. Under a tyrannical ſway trade muſt be continually in 
jeopardy, and of conſequence can never be extenſive: this 
therefore puts an end to the neceſſity of an infinite number 
of rules, which the Engliſh merchant daily recurs to for ad- 
juſting commercial differences. Marriages are there uſually 
contracted with flaves; or at leaſt women are treated as 


ſuch: no laws can be therefore expected to regulate the 


rights of dower, jointures, and marriage ſettlements. Few 
alſo are the perſons who can claim the privileges of any laws 


the bulk of thoſe nations, v:z. the commonalty, boors, or 


peaſants, being merely villains and bondmen. Thoſe are 
therefore left to the private coercion of their lords, are eſ- 
teemed (in the contemplation of theſe boaſted legiſlators) 
incapable of either right or injury, and of conſequence are 
entitled to no redreſs, We may fee, in theſe arbitrary 
ſtates, how large a field of legal conteſts is already rooted up 
and deſtroyed. | 


AGAIN; were we a poor and naked people, as the ſava- 
ges of America are, ſtrangers to fcience, to commerce, and 


9 * 


the arts as well of convenience as of luxury, we might per- 


haps be content, as ſome of them are ſaid to be, to refer all 
diſputes to the next man we met upon the road, and ſo put a 
Mort end to every controverſy, For in a ſtate of nature there 


13 
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is no room for municipal laws; and the nearer any nation 
approaches to that ſtate, the fewer they will have occaſion 
for. When the people of Rome were little better than ſturdy 
ſhepherds or herdſmen, all their laws were contained in ten 

or twelve tables: but as luxury; politeneſs, and dominion 
increaſed, the ciyil law increaſed in the ſame proportion, 
and ſwelled to that amazing bulk which it now occupies, 
though ſucceſſively pruned and retrenched by the emperors 


Theodoſius and Juſtinian. 


Ix like manner we may laſtly obſerve, that, in petty 
ſtates and narrow territories, much fewer laws will ſuffice 
than in large ones, becauſe there are fewer objects upon 
which the laws can operate. The regulations of a privat 
family are ſnort and well-known; thoſe of a prince's houſ- 
hold are neceſſarily more various and diffuſe. 


Tux cauſes therefore of the multiplicity of the Engliſh 
laws are, the extent of the country which they govern; the 
commerce and refinement of its inhabitants; but, above 
all, the liberty and property of the ſubject. Theſe will na- 
turally produce an infinite fund of diſputes, which muſt 
be terminated in a judicial way: and it is eſſential to a free 
people, that theſe determinations be publiſhed and adhered 
to; that their property may be as certain and fixed as the 
very conſtitution of their ſtate. For though in many other 
countries every thing is left in the breaſt of the judge to de- 
termine, yet with us he is only to declare and proncunce, not 
to make or xew model, the law. Hence a multitude of deci- 
fions, or caſes adjudged, will ariſe ; for ſeldom will it hap- 
pen that any one rule will era ſuit with many caſes. 
And in proportion as the deciſions of courts of judicature are 
multiplicd, the law will be loaded with decrees, that may 
ſometimes (though rarely] interfere with each other: either 
+ becauſe tucceeding judges may not be apprized of the prior 
» adjudication ; cr becauſe they may think differently from 
their predeceſſors ; or becauſe the ſame arguments did not 
ocgur formerly as at preſent ; or, in fine, becauſe of the na- 


X 3 tural 
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tural imbecillity and imperfeQion that attend all human 


proceedings. But, wherever this happens to be the caſe in 


any material point, the legiſlature is ready, and from time 
to time both may, and frequently does, intervene to remove 
the doubt; and, upon due deliberation had, determines by 
a declaratory ſtatute how the law ſhall be held for the fu- 


ture, 


WHATEVER inſtances therefore of contradiction or un- 
certainty may have been gleaned from our records, or re- 
ports, muſt be imputed to the defects of human laws in ge- 
neral, and are not owing to any particular ill conſtruction of 


the Engliſh ſyſtem. Indeed the reverſe is moſt ſtrictly true. 


The Engliſh law is leſs embarraſſed with inconfiſtent reſolu- 
tions and doubtful queſtions, than any other known ſyſtem 
of the ſame extent and the ſame duration. I may inſtance 
in the civil law: the text whereof, as collected by Juſtinian 
and his agents, is extremely voluminous and diffuſe; but 
the idle comments, obſcure gloſſes, and jarring interpretati- 
ons grafted thereupon by the learned juriſts, are literally 
without number. And theſe gloſſes, which are mere pri- 
vate opinions of ſcholaſtic doors (and not, like our books 
of reports, judicial determinations of the court) are all of 
authority ſufficient to be vouched and relied on; which muſt 
needs breed great diſtraction and confuſion in their tribunals, 
The ſame may be ſaid of the canon law; though the text 
thereof is not of half the antiquity with the common law of 
England ; and though the more antient any ſyſtem of laws is, * 
the more it is liable to be perplexed with the multitude of 
judicial decrees. When therefore a body of laws, of ſo high 
antiquity as the Engliſh, is in general ſo clear and perſpicu- 
ous, it argues deep wiſdom and foreſight in ſuch as laid the 
foundations, "and great care and circumſpeCtion, in ſuch 
as have built the ſuperſtructure. 


Bur is not (it will be aſked) the multitude of lawſuits, 
which we daily ſee and experience, an argument againſt the 
elearneſs and certainty of the law itſelf ? By no means: for 
among 
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among the various diſputes and controverſies, which are daily 
to be met with in the courſe of legal proceedings, it is obvi- 
ous to obſerve how very few ariſe from obſcurity in the rules 
or maxims of law. An action ſhall ſeldom be heard of, to 
determine a queſtion of inheritance, unleſs the fact of the 
deſcent be controverted. But the dubious points, which 
are uſually agitated in our courts, ariſe chiefly from the dif- 
ficulty there is of aſcertaining the intentions of individuals, 
in their ſolemn diſpoſitions of property; in their contracts, 
conveyances, and teſtaments. It is an object indeed of the 
utmoſt importance in this free and commercial country, to 
lay as few reſtraints as poſſible upon the transfer of poſ- 
| ſeffions from hand to hand, or their various deſignations 
marked out by the prudence, convenience, or neceſſities, or 
even by the caprice, of thelr owners: yet to inveſtigate the 
intention of the owner is frequently matter of difficulty, a- 
mong heaps of entangled conveyances or wills of a various 
obſcurity. The law rarely heſitates in declaring its own 
meaning ; but the judges are frequently puzzled to find out 
the meaning of others, Thus the powers, the intereſt, the 
privileges, and properties of a tenant for life, and a tenant 
in tail, are clearly diſtinguiſhed and preciſely ſettled by law : 
but, what words in a will ſhall conſtitute this or that eſtate, 
has occaſionally been diſputed for more than two centuries 
paſt ; and will continue to be diſputed as long as the careleſſ- 
_ neſs, the ignorance, or ſingularity of teſtators ſhall continue 
to cloath their intentions in dark or new-fangled expreſſi- 
ons. 


Bur, notwithſtanding ſo vaſt an acceſſion of legal con- 
troverſies, ariſing from ſo fertile a fund as the ignorance and 
wilfulneſs of individuals, theſe will bear no compariſon in 
point of number to thoſe which are founded upon the diſho- 
neſty, and diſingenuity of the parties: by either their ſug- 
geſting complaints that are falſe in fact, and thereupon 
bringing groundleſs actions; or by their denying ſuch facts 
as are true, in ſetting up unwarrantable defences. Ex facto 
eritur jus: if therefore the fact be perverted or miſ-repreſent- 
ed, the law which ariſes from thence will unavoidably be un- 
Juſt or partial, And, in order to prevent this, it is neceſſary 
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to ſet right the fact, and eſtabliſh the truth contended for, 
by appealing to ſome mode of probation or trial, which the 


lay of the country has ordained for a criterion of truth and 


falſhood. 


Tuksk modes of probation or trial form in every civilized 
country the great object of judicial deciſions. And experi- 
ence will abundantly ſhew, that above a hundred of our 
lawſuits ariſe from diſputed facts, for one where the law is 
doubted of. About twenty days in the year are ſufficient, in 
Weſtminſter-hall, to ſettle (upon ſolemn argument) every 
demurrer or other ſpecial point of law that ariſes throughout 
the nation: but two months are annually ſpent in deciding 
the truth of facts, before ſix diſtin& tribunals in the ſeveral 
circuits of England ; exclufive of Middleſex and London, 
which afford a ſupply of cauſes much more than equivalent 
to any two of the largeſt circuits, 

'TxrIAL then is the examination of the matter of fact in 
iſſue; of which there are many different ſpecies, according 
to the difference of the ſubject, or thing to be tried: of all 
which we will take a curſory view in this and the ſubſequent 
chapter. For the law of England ſo induſtriouſly endeavours 
to inveſtigate truth at any rate, that it will not confine itſelf 
to one, or to a few, manners of trial; but varies its exami- 
nation of facts according to the nature of the facts them- 
ſelves: this being the one invariable principle purſued, 
that as well the beſt method of trial, as the beſt evidence 
upon that trial, which the nature of the caſe affords, and 
no other, ſhall be admitted in the Engliſh courts of juſ- 
tice. hs © 15 


Tx ſpecies of trials in civil caſes are ſeven. By record 
by inſpection, or examination; by coriificate ; by witneſſts ; 
by wager of battle; by wager of law; and by jury. 


I. FinsT then of the trial by record. This is only uſed 


in one particular inſtance : and that is where a matter of re- 
cord 
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cord is pleaded in any action, as a fine, a judgment, or the 
like; and the oppoſite party pleads zul tiel record, that 
there is no ſuch matter of record exiſting ; upon this, iſſue 
is tendered and joined in the following form, © and this he 
<« prays may be enquired of by the record, and the other 
& doth the like;”” and hereupon the party pleading the record 
has a day given himo bring it in, and proclamation is made 
in court for him to © bring forth his record or he ſhall. be 
« condemned;” and, on his failure, his antagoniſt ſhall have 
judgment to recover, The trial therefore of this iſſue is 
merely by the record; for, as fir Edward Coke (b) ob- 
ſerves, a record or enrollment is a monument of ſo high a 
nature, and importeth in itſelf ſuch abſolute verity, that if 
it be pleaded that there is no ſuch record, it ſhall not re- 
ceive any trial by witneſs, jury, or otherwiſe, but only by it- 
ſelf. Thus titles of nobility, as whether earl or no earl, 
baron or no baron, ſhall be tried by the king's writ or patent 
only, which is matter of record (e). Alſo in caſe of an ali- 
en, whether alien friend or enemy, ſhall be tried by the 
league or treaty between his ſoreign and ours; for every 
league or treaty is of record (d). And alſo, whether a manor 
be held in antient demeſne or not, ſhall be tried by the re- 
cord of dome/day in the king's exchequer. 


II. TrIaL by inſpectian, or examination, is when for the 
greater expedition of a cauſe, in ſome point or iſſue being 
either the principal queſtion, or ariſing collaterally out of it, 
but being evidently the object of ſenſe, the judges of the 
court, upon the teſtimony of their own ſenſes, ſhall decide 
the point in diſpute, For, where the affirmative or nega- 
tive of a queſtion is matter of ſuch obvious determination, it 
is not thought neceffary to ſummon a jury to decide it; who 
are properly called in to inform the conſcience of the court 
in reſpect of dubious facts: and therefore when the fact, 
from its nature, muſt be evident to the court either from 
ocular demonſtration or other irrefragable proof, there the 
law departs from its uſual reſort, the verdi& of twelve men, 


and 


(b) 1 Inft. 117. 360. (4) 9 Rep, 3i. 
(c) 6 Rep. 53. , 
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and relies on the judgment of the court alone. As in caſe of | 


- a ſuit to reverſe a fine for non- age of the cognizor, or to ſet 


aſide a ſtatute or recognizance entered into by an infant; 
here, and in other caſes of the like fort, a writ ſhall iſſue to 
the ſheriff (e), commanding him that he conſtrain the ſaid 
party to appear, that it may be aſcertained by the view of 
His body by the king's juſtices, whether he be of full age or 
not, ut per aſpectum corporis ſui conſtare poterit juſticiariis 
ic noftris, fi praedictus A fit planae aetatis, necne (f).“ If 
however the court has, upon inſpection, any doubt ef the 
age of the party, (as may frequently be the caſe) it may pro- 
ceed to take proofs of the fat ; and, particularly, may exa- 
mine the infant himſelf upon an oath of voir dire, veritatem 
dicere, that is, to make true anſwer to ſuch queſtions as the 
court ſhall demand of him : or the court may examine his 


mother, his god-father, or the like (g), 


In like manner if a defendant pleads in abatement of the 
ſuit that the plaintiff is dead, and one appears and calls him- 
ſelf the plaintiff, which the defendant denies; in this caſe the 


judges ſhall determine by inſpection and examination, whe- 


ther he be the plaintiff or not (h). Alſo if a man be found 


by a jury an idiot @ nativitate, he may come in perſon into 


the chancery before the chancellor, or be brought there by 
his friends, to be inſpected and examined, whether ideot or 
not: and if, upon fuch view and enquiry, it appears he is 
not ſo, the verdict of the jury, and all the proceedings there- 
on, are utterly void and inſtantly of no effect (i). 


ANOTHER inſtance in which the trial by inſpection may be 
uſed, is when, upon an appeal of mainhem, the iſſue joined is 


Whether it be mainhem or no mainhem, this ſhall be decided 


by the court upon inſpection, for which purpoſe they may 


(e) 9 Rep. 31. ſpection. 

f) This queſtion of non-age was (g) 2 Roll. Abr. 573, 
formerly, according to Glanvil, (I. ch) 9 Rep. 30, 
13. c. 15.) tried by a jury of eight (i) Bid. 31, 
men; though now it is tricd by in- 


Cath 
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call in the aſſiſtance of ſurgeons (j.) And, by analogy to this, 
in an action of treſpaſs for mainhem, the court, (upon view 
of ſuch mainhem as the plaintiff has laid in his declaration, 
or which is certified by the judges who tried the cauſe to be 
the ſame as was given in evidence to the jury) may encreaſe 
the damages at their own diſcretion (k); as may alſo be 
the caſe upon view of an atrocious battery (I.) But then 
the battery muſt likewiſe be alleged ſo certainly in the de- 
claration, that it may appear to be the ſame with the bat- 


tery inſpected, 


Also, to aſcertain any circumſtances relative to a parti- 
cular day paſt, it hath been tried by an inſpection of the 
almanac by the court. Thus, upon a writ of error from 
an inferior court, that of Lynn, the error aſſigned was that 
the judgment was given on a ſunday, it appearing to be on 
26 February, 26 Eliz. and upon inſpection of the almanacs 
of that year it was ſound that the 26th of February in that 
year actually fell upon a ſunday : this was held to be a 
ſufficient trial, and that a trial by a jury was not neceſſary, 
although it was an error in fact; and fo the judgment was 
reverſed (m.) But, in all theſe caſes, the judges, if they 
conceive a doubt, may order it to be tried by jury. 


III. Tux trial by certificate is allowed in ſuch caſes, 
where the evidence of the perſon certifying is the only pro- 
per criterion of the point in diſpute. For, when the fact 
in queſtion lies out of the cognizance of the court, the 
judges muſt rely on the ſolemn averment or information of 
perſons in ſuch a ſtation, as affords them the moſt clear and 
competent knowlege of the trurh. As therefore ſuch evi- 
dence (if given to a jury) muſt have been concluſive, the 
law, to ſave trouble and circuity, permits the fact to be 
determined upon ſuch certificate merely. Thus, 1, If the 
iſſue be whether A was abſent with the king in his army 
out of the realm in time of war, this ſhall be tried (n) by 


(j.) 2 Rell. Abr. 678. (m.) Cro. Eliz. 227. 
(k) 1 did. 108. (a.) Lid. F. 102. 
(.) Haidr, 408. 
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the certificate of the mareſchall of the king's hoſt in writ - 
ing under his ſeal, which ſhall be ſent to the juſtices. 
2. If, in 'order to avoid an outlawry, or the like, it was 
alleged that the defendant was in priſon, ultra mare, at 
Bourdeaux, or in the ſervice of the mayor of Bourdeaux, 
this ſhould have been tried by the certificate of the mayor ; 
and 'the like of the captain of Calais (0). But, when this 
was law (p), thoſe towns were under the dominion of the 
crown of England. And therefore, by a parity of reaſon, 
it ſhould now hold that in ſimilar caſes, ariſing at Jamaica 
or Minorca, the trial ſhould be by certificate from the go- 
vernor of thoſe iſlands. We alſo find (q) that the certifi- 
cate of the queen's meſſenger, ſent to ſummon home a 
peereſs of the realm, was formerly held a ſufficient trial of 
the contempt in refuſing to obey ſuch ſummons. 3. For 
matters within the realm ; the cuſtoms of the city of Lon- 
don ſhall be tried by the certificate of the mayor and alder- 
men, certified by the mouth of their recorder (r); upon 
a ſurmiſe from the party alleging it, that the cuſtom ought 
to be thus tried: elſe it (muſt be tried by the country (s). 
As, the cuſtom of diſtributing the effects of freemen de- 
ceaſed; of enrolling apprentices; or that he who is free 
of one trade may uſe another; if any of theſe, or other 
ſimilar, points come in iſſue. But this rule admits of an 
exception, where the corporation of London is party, or 
intereſted, in the ſuit; as in an action brought for a penalty 
inflicted by the cuſtom : for there the reaſon of the law 
will not indure ſo partial a trial; but this cuſtom ſhall be 
determined by a jury, and not by the mayor and aldermen, 
certifying by the mouth of their recorder (t). 4. In ſome 
caſes, the ſheriff of London's certificate ſhall be the final 
trial : as if the iſſue be, whether the defendant be a citizen 
of London or a foreigner (v), in caſe of privilege pleaded 
to be ſued only in the city courts, Of a nature ſomewhat 
ſimilar to which is the trial of the privilege of the univerſity, 
when the chancellor claims cognizance of the cauſe, be- 


(o) 9 Rep. 31. (s) Bro. Abr. t. trial. pl. gs. 
(p) 2 Roll. Abr. 583. (t) Hob, 85. 
(q) Dyer. 176, 177. (v) Co. Litt. 74. 


(cr) Co, Litt. 74. 4 Burr, 248. 
cauſe 


1 
5 


| 
4 


Ch. 22. Waon s. 335 


cauſe one of the parties is a privileged perſon. In this caſe, 
the charters, confirmed by act of parliament, direct the 
trial of the queſtion, whether a privileged perſon or no, to be 
determined by the certificate and notification of rhe chancellor 
under ſeal ; to which it hath alſo been uſual to add an - 
davit of the fact: but if the parties be at iſſue between 
themſelves, whether A is a member of the urivertity or 
no, on a plea of privilege, the trial ſhall be then by jury, 
and not by the chancellor's certifitate (u); becauſe the char- 
ters dire& cnly that the privilege be allowed on the chan- 
cellor's certificate, when the claim of cognizance is made 
by him, and not where the defendant himſelf pleads his 
privilege : ſo that this muſt be left to the ordinary courſe of 
determination. 5. In matters of ecclefiaſtical juriſdiction, 
as marriage, and of courſe, general baſtardy, and alſo cccam- 
munication, and orders, theſe, and other like matters, ſhall 
be tried by the biſhop's certificate (W). As if it be plead- 
ed in abatement, that the plaintiff 1s excommunicated, 
and iſſue is joined thereon ;z or if a man claims an eſtate 
by deſcent, and the tenant alleges the demandant to be a 
baſtard ; or if on a writ of dower the heir pleads no mar- 
riage; or, if the iſſue in a guare impedit be, whether or no 
the church be full by inſtitution; all theſe being matters 
of mere eccleſiaſtical cognizance, ſhall be tried by certificate 
from the ordinary. But in an action on the caſe for calling 
a man baſtard, the detendant having pleaded in juſtification 
that the plaintiff was really ſo, this was directed to be tried 
by a jury (x): becauſe, whether the plaintiff be found ei- 
ther a general or ſpecial baſtard, the juſtification will be 
good ; and no queſtion of ſpecial baſtardy ſhall be tried by 
the biſhop's certificate, but by a jury (y). For a ſpecial 
baſtard is one born, before marriage, of parents who after - 
wards intermarry: which is baitardy by our law, though 
not by the eccleſiaſtical, It would therefore be improper 
to refer the trial of that queſtion to the biſhop ; who, whe- 
ther the child be born before or after marriage, will be ſure 


(u) 2 Roll. Abr. 83. (x) Hob. 17 
CY Co. Litt. 74. * (7 ike. 5 0 


* 
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to return or certify him legitimate (z). Ability of a clerk 
preſented (a), admiſſion, in/titution, and deprivation of a 
clerk, ſhall alſo be tried by certificate from the ordinary or 
metropolitan, becauſe of theſe he is the moſt competent 
judge (b): but induction ſhall be tried by a jury, becauſe it 
is a matter of public notoriety (c), and is likewiſe the cor- 
poral inveſtiture of the temporal profits. Reſignation of a 
benefice may be tried in either way (d); but it ſeems moſt 
properly to fall within the biſhop's cognizance. 6. The 
trial of all cuſtoms and practice of the courts ſhall be by 
certificate from the proper officers of thoſe courts reſpee- 
tively ; and, what return was made on a writ by the ſheriff 
or under-ſheriff, ſhall be only tried by his own certificate (e). 
And thus much for thoſe ſeveral iſſues, or matters of fact, 
which are proper to be tried by certificate, 


IV. A FouRTH ſpecies of trial is that by witneſſes, per 
teſtes, without the intervention of a jury. This is the only 
method of trial known to the civil law ; in which the judge 
is left to form in his own breaſt his ſentence upon the credit 
of the witneſſes examined: but it is very rarely uſed in our 
law, which prefers the trial by jury before it in almoſt every 
inſtance. . Save only, that when a widow brings a writ of 
dower, and the tenant pleads that the huſband is not dead ; 
this, being looked upon as a dilatory plea, is, in favour of 
the widow and for greater expedition, allowed to be tried 
by witneſſes examined before the judges : and fo, faith 
Finch (f), ſhall no other caſe in ovr law. But fir Edward 
Coke (g) mentions ſome others : as, to try whether the 
tenant in a real action was duly ſummoned, or the validity 
of a challenge to a juror: fo that Finch's obſervation muſt 
be confined to the trial of direct and not collateral iſſues. 
And in every caſe fir Edward Coke lays it down, that the 
affirmative muſt be proved by two witneſſes at the leaſt, 


. (z) See introd. to the great char- (d) 2 Roll. Abr. 583, 
ter. edit. Oxon, ſub anno 1263. (e) 9 Rep. 31. 

(a) See book I. ch. 11. (f) L. 423. 

(b) 2 Inſt. 632. Show. Parl. C. 88. (g) 1 laſt, 6. 

(c) Dyer. 229. 


V. Tur 


l Wente n 
v. Tur next ſpecies of trial is of great antiquity, but 
much difuſed ; though ſtill in force if the parties chuſe to 


abide by it: I mean the trial by wager of battel. This 


ſeems to have owed its original to the military ſpirit of our 
anceſtors, joined to a ſuperſtitious frame of mind; it being 
in the nature of an appeal to Providence, under an appre- 
henſion and hope (however preſumptuous and unwarran- 
table} that heaven would give the victory to him who had 
the right. The decifion of ſuits, by this appeal to the God 
of battels, is by fome ſaid to have been invented by the 
Burgundi, one of the northern or German clans that plant- 
ed themſelves in Gaul. And it is true, that the firſt writ- 
ten injunction of judiciary combats that we meet with, is in 
the laws of Gundebald, 4. D. 501, which are preſerved 
in the Burgundian code. Yet it does not ſeem to have 
been merely a local cuitom of this or that particular tribe, 
but to have been the common uſage of all thoſe warlike 
people from the earlieſt times (h). And it may alſo ſeem 
from a paſſage in Velleius Paterculus j), that the Germans, 
when firſt they became known to the Romans, were-wont 
to decide all conteſts of right by the ſword : for when Quin- 
tilius Varus endeavoured to introduce among them the 
Roman laws and method of trial, it was looked upon 
(ſays the hiſtorian) as a“ rovitas incog nitae diſciplinae, ut 
« ſolita armis decerni, jure terminarentur.“ And among 
the ancient Goths in Sweden we find the practice of judi- 
ciary duels eſtabliſhed upon the ſame footing as they for- 
meriy were in our own country (i). 


Tris trial was introduced into England among other 
Norman cuſtoms by William the conqueror ; but was only 
uſed in three cafes, one military, one criminal, and the 
third civil. The firſt in the court-martial, or court of 
chivalry and honour (x): the ſecond in appeals of felony (I), 
of which we ſhall ſpeak in the next book : and the third 
upon iſſue joined in a writ of right, the laſt and moſt ſo- 


(b) Seld. of duels. c. g. (K) Co. Litt. 261. 


(i) J. 2. c. 118. OREN 
{i) Stiernh. de jure Sucen. I. 1, c. 7, (!) 2 Haw 4c 
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lemn deciſion of real property. For in writs. of right the 
Jus proprietatis, which is frequently a matter of difficulty, 
is in queſtion ; but other real actions being merely queſtions 
of the jus poſſeſſionzs, which are uſually more plain and ob- 
vious, our anceſtors did not in them appeal to the deciſion 
of Providence. Another pretext for allowing it, upon theſe 
final writs of right, was alfo for the ſake of ſuch claimants 
as might have the true right, but yet by the death of wit- 
neſſes or other defect of evidence be unable to prove it to a 
jury. But the moſt curious reaſon of all is given in tha 
mirror (m), that it is allowable upon warrant of the com- 
bat between David for the people of Iſrael of the one party, 
and Goliah for the Philiſtines of the other party: a rea- 
ſon, which pope Nicholas I. very ſeriouſly decides to be in- 
concluſive (n). Of battel therefore on a writ of right (o) 
we are now to ſpeak ; and although the writ of right itſelf, 
and of courſe this trial thereof, be at preſent diſuſed ; yet, 
as it is law at this day, it may be matter of curioſity, at 


leaſt, to enquire into the forms of this proceeding, as we 


may gather them from antient authors (p). 


Tux laſt trial by battel that was joined in à civil ſuit 
(though there was afterwards one in the court of chivalry 
in the reign of Charles the firſt (q) ; and another tendered, 
but n6t joined, in a writ of right upon the northern cir- 
cuit in 1638) was in the thirteenth year of queen Elizabeth, 
as reported by fir James Dyer (r), and was held in Tothill 
fields Weſtminſter, „nen fine magna juris conſultorum per- 
&« tyrbatione,” faith Sir Henry Spelman (s), who was him- 
{eif a witneſs of the ceremony. The form, as appears 
from the authors before cited, is as follows. 


Wren the tenant in a writ of right pleads the general iſſue, 
dix. that he hath more right to hold, than the demandant 


(m] & 3. F. 23 Yearbook, 29 Edt», III. 12. Finck. 
a] Deeret. . C. c 8. gu. 3. L. 421. Dyer. 301. 2 Inſt, 247. 

c. 61. ( Ruck w. coll. vol. 2. part, 2. fot, 
(0) Append. No... 3. 112. 


( G lan il. I. 3. c. 3. Vet. gat. (r) 371. 
$29. fs. . Nos. Narr. tit, Dei: (s) Gig. 103. 


patter. #1, > 37. edit. 18140 


hath 
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hath to recover; and offers to prove it by the body of his 
champion, which tender is accepted by the demandant; 
the tenant in the firſt place muſt produce his champion, 
who, by throwing down his glove as a gage or pledge, thus 
wages or ſtipulates battel with the champion of the de- 
mandant ; who, by taking up the gage or glove, ſtipulates 
on his part to accept the challenge. The reaſon why it is 
waped by champions, and not by the parties themſelves, in 
evil actions, is becauſe, if any party to the ſuit dies, the 
ſuit muſt abate and be at an end for the preſent ; and there- 
fore no judgment could be given for the lands in queſtion, 
if either of the parties were flain in battel (t): and alſo that 
no perſon might claim an exemption from this trial, as was 
allowed in criminal cafes, where the battel was waged in 
perſon. 


A v$1xce of ground is then in due time ſet out, of ſixty 
feet ſquare, encloſed with liſts, and on one ſide a court erect- 
ed for the judges of the court of common pleas, who at- 
tend there in their ſcarlet robes ; and alfo a bar is prepared 
for the learned ferjeants at law, When the court fits, which 
ought to be by ſunriſing; proclamation is made for the par- 
ties, and their champions; who are introduced by two 
knights, and are dreſſed in a ſuit of armour, with red ſan- 
dals, barelegged from the knee downwards, bareheaded, 
and with bare arms to the elbows. The weapons allowed 
them are only barons, or ſtaves, of an ell long, and a four- 
cornered leather target; ſo that death very ſeidom enſued 
this civil combat. In the court military indeed they fought 
with ſword and lance, according to Spelman and Ruſh- 
worth ; as likewife in France only villeins fought with the 
buckler and baton, gentlemen armed at all points. And 
upon this, and other circumſtances, the preſident Monteſ- 
quieu u) hath with great ingenuity not only deduced the 
impious cuſtom of private duels upon imaginary points of 
honour, but hath alfo traced the heroic madneſs of knight 
errantry, from the ſame original of judicial combats. But 
to proceed. 

(„) Co. Litt. 294. Djver,ite des, (u) Sp. L. b. 28. c. 20. 22. 


rt. 304. 
22 WIEN 
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Wren the champions, thus armed with batons, arrive 
within the liſts or place of combat, the champion of the 
tenant then takes his adverſary by the hand, and makes 
oath that the tenements in diſpute are not the right of the 
demandant; and the champion of the demandant, then 
taking the other by the hand, {wears in the ſame manner 
that they are; ſo that each champion is, or ought to be, 
thoroughly perſuaded of the truth of the cauſe he tights for. 
Next an oath againſt forcery and enchantment is to be 
taken by both the champions, in this or a ſimilar form; 
<< hear this, ye juſtices, that I have this day neither eat, 
« drank, nor have upon me, neither bone, ſtone, ne graſs; 
<« nor any inchantment, ſorcery, or witchcraft, whereby 
ce the law of God may he abaſed, or the law of the devil 
&« exalted. So help me God and his ſaints.” 


THe battel is thus begun, and the combatants are bound 
to fight till the ſtars appear in the evening : and, if the 
champion of the tenant can defend himſelf till the ſtars 
appear, the tenant ſhall prevail in his cauſe ; for it is ſuffi- 
cient for him to maintain his ground, and — it a drawn 
battel, he being already in poſſeſſion: but, if victory de- 
clares itſelf for either party, fox him is judgment finally 
given. This victory may ariſe, from the death of either of 
the champions: Which indeed hath rarely happened; the 
whole ceremony, to ſay the truth, bearing a near reſem- 
blance to certain rural athletic diverſions, which are pro- 
bably derived from this original. Or victory is obtained, 
if either champion proves recreaut, that is, yields, and pro- 
nounces the horrible word of craver ; a word of diſgrace 
and obloquy, rather than of any determinate meaning. But 
a horrible word it indeed is to the vanquiſhed champion: 
ſince, as a puniſhment to him for forfeiting the land of his 
principal by pronouncing that ſhameful word, he is con- 
demned, as a recreant, amittere liberum legem, that is, to 
become infamous and not be accounted liber et legalis 
homo ; being ſuppoſed by the event to be proved fo;ſworn, 

and 
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and therefore never to be put upon a jury, or admitted as 2 
witneſs in any cauſe. 


Tuis is the form of a trial by battel ; a trial which the 
tenant, or defendant in a writ of right, has it in his election 
at this day to demand; and which was the only d-cifion of 
ſuch writ of right after the conqueſt, till Henry the ſecond by 
conſent of parliament introduced the grand aſſiſe (w), a pe- 
culiar ſpecies of trial by jury, in concurrence therewith ; giv- 
ing the tenant his choice of either the one or the other, 
Which example, of diſcountenancing theſe judicial combats, 
was imitated about a century afterwards in France, by an 
edict of Louis the pious, fl. D. 1260, and ſoon after by the 
reſt of Europe. The eſtabliſhment of this alternative, Glan- 
vil, chief juſtice to Henry the ſecond, and probably his ad- 
viſer herein, conſiders as a moſt noble improvement, as in 
fact it was, of the law (x), | 


VI. A $1xTH ſpecies of trial is by wager of law, wadiatis 
legis, as the foregoing is called wager of battle, vadiatio duel- 
li: becauſe, as in the former caſe the defendant gave a 
pledge, gage, or vadium, to try the cauſe by battel ; ſo here 
he was to put in ſureties or vadios, that at ſuch a day he will 
make his law, that is, take the benefit which the law has al- 
lowed him (y). For cur anceſtors conſidered, that there 
were many caſes where an innocent man, of good credit, 
might be overborne by a multitude of falſe witneſſes; and 
therefore eſtabliſhed this ſpecies of trial, by the oath of the 
defendant himſelf : for if he will abſolutely ſwear himf{elf not 
chargeable, and appears to be a perſon ef reputation, he 


(w) Append. No, I. §. 6. 

(r) Fft autem magna afſiſ: regale 
gurddam brneficium, climentia princt- 
Fit, de canſilis procerum, populis indul- 


un; que vitae hominum, et Ratus in- 


te gritati tam ſalubriter coxpulttur, ut, 


retinends ud quis peſſidet in libero te- 
ne mente ſoli, duellt caſurs declinare 
(Hint haminrs ambiguum, Ac per bee 
coniiugit, inſperaiae et fracmatura?t 
bil ultimum evadere ſuppitcium, vel 


#3 


faltem perennis infamiae epprobrigm 


illins in teſti et inverecusdi werbi, © aut 4 
in ere widt lurpiter ſonat, con ſecu bi- 
dum. I acquitate item maxima pro- 
dita et ſegalis a inſtitutis. Fas 
enim, quod e multas et lingas dilati- 
ener viæ evincitur per duelium, per he- 
reficium iſtius cenſtitutiavit commutins 
er accleratius e.expeditur, (I. 2. c. 
7.) 
(y) Co, Litt. 29:, 


ſhall 
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ſhall go free and for ever acquitted of the debt, or other 
cauſe of action. 


Tuis method of trial is not only to be found in the codes 
of almoſt all the northern nations, that broke in upon the 
Roman empire and eſtabliſhed petty kingdoms upon its ru- 
ins (2); but its original may alſo be traced as far back as 
the Mofaical Jaw. If a man deliver unto his neighbour 

* an afs, or an ox, or a ſheep, or any beaſt, to keep; and 
© it die, or be hurt, or driven away, no man ſeeing it; 
then ſhall an cath of the Lord between them both, that 
he hath not put his hand unto his neighbour's goods; and 
the owner of it ſhall accept thereof, and he ſhall not make 
it good (a).“ We ſhall likewiſe be able to diſcern a ma- 
Nifeſt reſemblance, between this ſpecies of trial, and the ca- 
nonical purgation of the popiſh clergy, when accuſed of any 
capital crime. The defendant or perſon accuſed was in both 
Caſes to make oath of his own innocence, and to produce a 
certain number of compurgators, who ſwore they believed 
his oath. Somewhat ſimilar alſo to this is the ſacramentum 
deciſianis, or the voluntary and decifive oath of the civil law 
(b); where one of the parties to the ſuit, not being able to 
1 prove his charge, offers to refer the deciſion of the cauſe to 
it the oath of his adverfary : which the adverſary was bound to 
| accept, or tender the ſame propoſal back again ; otherwiſe 
br the whole was taken as confeſſed by him. But, though a 
1 cuſtom ſome what ſimilar to this prevailed formerly in the city 
1 | N of London (c), yet in general the Engliſh law does not 
147 thus, like the civil, reduce the defendant, in caſe he is in 
0 the wrong, to the dilemma of either confeſſion or perjury : 
N fl but is indeed ſo tender of permitting the oath to be taken, 
we even upon the defendant's own requeſt, that it allows it only 
1 | in a few caſes ; and in thoſe it has alſo deviſed other collate- 
1 { ral remedies for the party injured, in which the defendant is 
mh excluded from his wager of law. | 


(2) Sp. L. b. 28. c. 13. Stiern- (a) Exod, xxii. 10. 
hook de jure Suetnum. J. 1. c. 9. (b) Ced. 4. 1. 12. 
Fend. I. 1. f. 4. 10. 28. f (<) Bro. Abr. t.  bey gager. 77. 
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Tux manner of waging and making law is this. He that 
has waged, or given ſecurity, to make his law, brings with 
him into court eleven of his neighbours : a cuſtom, which 
we find particularly deſcribed ſo early as in the league be- 
tween Alfred and Guthrun the Dane (d); for by the old 
Saxon conſtitution every man's credit in courts of law de- 
pended upon the opinion which his neighbours had of his 
veracity. The defendant then, ſtanding at the end of the 
bar, is admoniſhed by the judges of the nature and danger 
of a falſe oath (e). And if he ſtill perſiſts, he is to repeat 
this or the like oath : hear this, ye juſtices, that I do not 
* owe unto Richard Jones the ſum of ten pounds, nor any 
4 penny thereof, in manner and form as the ſaid Richard 
* hath declared againſt me. So help me God.“ And 
thereupon his eleven neighbours or compurgators ſhall avow 
upon their oaths, that they believe in their conſciences that 
he ſaith the truth; fo that himſelf muſt be ſworn de fidelita- 
ze, and the eleyen de credulitate (f). It is held indeed by la- 
ter authorities (g) that fewer than eleven compurgators will 
do : but fir Edward Coke is poſitive that there muſt be this 
number ; and his opinion not only ſeems founded upon bet- 
ter authority, but alſo upon better reaſon : for, as wager of 
law is equivalent to a verdict in the defendant's favour, it 
ought to be eſtabliſhed by the fame or equal teſtimony, 
namely by the oath of 7we/ve men. And fo indeed Glan- 
vil expreſſes it h), “ jurahit duodecima manu and in g 
Hen. III. (i) when a defendant in an action of debt waged 
his law, it was adjudged by the court “ god defendat /e 
* duodecima manu.” Thus too, in an author of the age of 
Edward the firſt (k), we read, . adjudicabitur reus ad legem 
„ ſuam duodecima menu.” And the antient treatiſe, entitled 
Ayverſite des courts, expreſsly confirms fir Edward Coke's 
opinion (1), | | | 


(6) cap. 3. Wilk. LL. Angl. Sax, (k) Hengham magna. c. g. 


te) Salk. 682. (') 11 crvient aver” eue lay xi mayns, 
(f) Co. Lit. 296, de jurer eue lay, fc. gue ils extende en 
(g) 2 Veatr, 171. leur conſciens que il diſeyt vier. (ſel. 
tn) J. 1. c. 9. 306.) : 2 


(i) Fitzh, Abr. t. 8. 
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7 IT muſt be however obſerved, that ſo long as the cuſtom 


continued of producing the feta, the ſuit, or witneſſes to 
give / probability to the plaintiff's demand, (of which we 


ſpoke in a former chapter) the defendant was not put to 


wage his law, unleſs the en was firſt produced, and their 


teſtimony was found conſiſtent. To this purpoſe ſpeaks 


magna carta, c. 28. Nullus ballivus de caetero ponat ali- 
« quem ad legem mani am,“ (that is, wager of battel) 


e wer ad juramentum, (that is, Wager of law) © 1 n. 


& plici loguela ſua,” that is, merely by his count or declara- 
tion) ** fre re/tibus fidelibus ad hoc induttis.” Which Fleta 
thus explains m): i petens ſeclum Wee, et concordes in- 
& Uentan! ur, tunc reus poterit vadiare legem ſuam contra peten- 
& tem et contra ſettam ſuam prolatam; ſed fi ſetta variabilis 
* inveniatur, extunc non tenebitur legem vadiare contra ſec- 


tam illam.“ It is true indeed, that Fleta expreſsly limits 


the number of compurgators to be only double to that of the 


[ea produced; * ut fi duos vel tres teſtes produxerit ad pro- 
*© handum, oportet quod deſenſis fiat per quatuor vel per ſex; 


ita quod pro quolibet teſte duos producat juratores, uſque ad 
« duodecim :” fo that according to this dectrine the eleven 
compurgators were only to be produced, but not all of them 


ſworn, unleſs the /efa conſiſted of fx. But, though this 


Fr 


might poſſibly be the rule till the production of the ſeca was 
generally diſuſed, ſince that time the ducdecima manus ſeems 


to have been generally required (n). 


Ix the old Swediſh or Gothic conſtitution, wager of. 
law was not only permitted, as it ſtil] is in criminal caſes, 
unleſs the fact be extremely clear 2gainſt the priſoner (0) ; ; 
but was alſo abſolutely required, in many civil caſes : 
which an author of their own (p) very juſtly charges as 
being the ſource of frequent perjury, This, he tells us, 
was owing to the popiſh ecclefiaſtics, who introduced this 
method of purgation from their canon law; and, having 
ſown a plentiful crop of oaths in all judicial proceedings, 


(m) J. 2. e. 63. (p) Stiernhook de jure Suconum. J. 
In) Bro. Abr. t. ley gager. 9. 4. 9. | 
(„) Mod. Un, Hitt, XXXill, 22. * 


reaped 
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reaped afterwards an ample harveſt of perjuries : for perju- 
ries were puniſhed in part by pecuniary fines, payable to 
the coffers of the church. But with us in England wager 
of law is never required; and is then only admitted, where 
an action is brought upon ſuch matters as may be ſuppoſed 
to be privately tranſacted between the parties, and wherein 
the defendant may be preſumed to have made ſatisfaction 
without being able to prove it. "Therefore it is only in ac- 
tions of debt upon ſimple contract, or for an amercement in 
actions of detinue, and of account, where the debt may have 
been paid, the goods reſtored, or the account ballanced, 
without any evidence of either; it is only in theſe actions, 
I fay, that the defendant is admitted to wage his law (q) : 
ſo that wager of law lieth not, when there is any ſpecialty, 
as a bond or deed, to charge the defendant, for that would 
be cancelled if ſatisfied ; but when the debt groweth by word 
only. Nor doth it lie in an action of debt, for arrears of 
an account, ſettled by auditors in a former action (r). And 
by ſuch wager of law (when admitted) the plaintiff is per- 
petually barred ; for the law, in the ſimplicity of the antient 
times, preſumed that no one would forſwear himſelf, for 
any worldly thing (s). Wager of law however lieth in a re- 
al ation, where the tenant alleges he was not legally ſum- 
moned to appear, as well as in mere perſonal contracts (t). 


A MAN outlawed, attainted for falſe verdict, or for con- 
ſpiracy or perjury, or otherwiſe become infamous, as by 
pronouncing the horrible word in a trial by battel, ſhall not 
be permitted to wage his law. Neither ſhall an infant un- 
der the age of twenty one, for he cannot be admitted to his 
oath ; and therefore on the other hand, the courſe of juſtice 
ſhall flow equally, and the defendant, where an infant is 
plaintiff, ſhall not wage his law. But a feme-covert, when 
joined wich her huſband, may be admitted to wage her law: 
and an alien ſhall do it in his own language (u). 


(q) Co. Litt. 29. (t) Finch. L. 423. 
(r) 10 Rep. 103. (u) Co, Litt, 295, 
(*) Co. Litt. 29g. 
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Ix is moreover a rule, that where a man is compellable 
by law to do any thing, whereby he becomes creditor to a- 
-pother, the defendant in that caſe ſhall nat be admitted ta 
wage his law: for then it would be in the power of any bad 
man to run in debt firſt, againſt the inclinations of his cre- 
ditor, and afterwards to ſwear it away. But where the 
plaintiff hath given voluntary credit to the defendant, there 
he may wage his law ; for by giving him ſuch credit, the 
has himſelf borne teſtimony that he is ane whoſe 
character may be truſted. Upan this principle i it is, that in 
an action of debt againſt a priſoner by a goaler for his victu- 
als, the defendant ſhall not wage his law : for che gaaler can- 
not refuſe the priſoner, and ought not 10 ſuffer him to pe- 
Fiſh for want of ſuſtenance. But otherwiſe itis for the board 
or diet of a man at liberty. In an action of debt brought 
by an attorney for his fees, the defendant cannot wage his 
law, becauſe the piainti is compellabie to be his attorney. 
And fo, if a ſervant be retained according to the ſtatute of 
Jabourers, 5 Eliz. c. 4. which obliges all fingle perſons of a 
certain age, and not having other viſible means of lively- 
hood, to go out to ſervice; in an action of debt for the wa- 
ges of ſuch a ſervant, the maſter {hall not wage his law, be- 
cauſe the plaintiff was conpellable to ſerve. But it had been 
otherwiſe, had the hiring been by ſpecial contract, and not 


according to the ſtatute (w). 


I x no caſe where a contempt, treſpaſs, deceit, or any in- 
Jury with force is alleged againſt the deſendant, is he per- 
mitted to wage his law (& for it is impoſſible to preſume 
he has ſatisfied the plaintiff his demand in ſuch caſes, where 
damages are uncertain and left to be aſſeſſed by a jury, Nor 
will the law truſt the defendant with an oath to diſcharge 
himſelf, where the private injury is coupled as it were with 
a public crime, that of force and violence; which would be 
equivalent to the purgation oath of the civil law, which Ours 


has ſo juſtly rejected, 
(w) Ce, Litt. 295. (x) Did Raym. 286. 


EXECUTORS 
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ExecuToRs and adminiſtrators, when charged for the 
debt of the deceaſed, thall not be admitted to wage their 
Jaw (y): for no man can with a fafe conſcience wage law of 
another man's contract; that is, ſwear that he never enter- 
ed into it, or at leaft that he privately diſcharged it. The 
king alſo has his prerogative; for, as all wager of law im- 
ports a reflection on the plaintiff for dithoneſty, therefore 
there ſhall be no ſuch wager on actions brought by him (z). 
And this prerogative extends and is communicated to his 
debtor and accomptant ; for, on a writ of quo minus in · the 
exchequer for a debt on ſimple contract, the defendant is 
not allowed to wage his law (a). 


Tuus the wager of law was never permitted, but where 
the defendant bore a fair and unreproachable character; and 
it alſo was confined to ſuch caſes where a debt might be ſup- 
poſed to be diſcharged, or ſatisfaction made in private, with- 
out any witneſſes to atteſt it: and many other prudential re- 
ſtrictions accompanied this indulgence. But at length it 
was conſidered, that (even under all its reſtrictions) it threw 
too great a temptation m the way of indigent or profligate 
men : and therefore by degrees new remedies were deviſed, 
and new forms of action were introduced, wherein no de- 
fendant is at liberty to wage his law. So that now no plain- 
tiff need at all apprehend any danger from the hardineſs 
of his debtor's conſcience, unleſs he voluntarily chules to 
rely on his adverſary's veracity, by bringing an obſolete, 
inſtead of a modern, action. Therefore one ſhall hardly 
hear at preſent of an action of debt brought upon a ſimple 
contract; that being ſupplied by an action of treſpaſs on the 
caſe for the breach of a promiſe or aſſumpſit; wherein, 
though the ſpecific debt cannot be recovered, yet da- 
mages may, equivalent to the ſpecific debt. And, this 
being an action of treſpaſs, no law can be waged there- 
in. So, inſtead of an action of detinue to recover the very 
thing detained, an action of treſpaſs on the caſe in trover and 


(y) Finch. L. 424. (2) Co. Litt. 2 
(2) Bid. 428. ; * 
converſion 
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converſion is uſually brought; wherein, though the horſe or 
other ſpecific chattel cannot be had, yet the defendant ſhal} 
pay damages for the converſion, equal to the value of the 
chattel; and for this treſpaſs alſo no wager of law is allow- 
ed. In the room of actions of account a bill in equity is 
uſually filed: wherein, though the defendant anſwers upon 
his oath, yet ſuch oath is not concluſive to the plaintiff; 
but he may prove every article by other evidence, in con- 
tradiction ta what the defendant has ſworn. So that wager 
of law is quite out of uſe, being avoided by the mode af 
bringing the action; but ſtill it is not out of force. And 
therefore, when a new ſtatute inflicts a penalty, and gives 
an action of debt for recovering it, it is uſual to add, in 
which no wager of law ſhall be allowed: otherwiſe an hardy 
delinquent might eſcape any penalty of the law, by ſwear- 
ing he had never incurred, or elſe had diſcharged it. 


THess fix ſpecies of trials, that we have conſidered in 
the preſent chapter, are only had in certain ſpecial and ec- 
centrical cafes ; where the trial by the country, per pars, or 
by jury, would not be fo proper or effectual. In the next 
chapter we ſhall conſider at large the nature of that principal 
criterion of truth in the law of England, | 


CHAP, 
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CHAPTER THE TWENTY THIRD. 


Q rus 'T REAL av JU RK 


1 ſubject of our next enquiries will be the nature 
and method of the trial by jury ; called alſo the trial 
per pats, or by the country. A trial that hath been uſed time 
out of mind in this nation, and ſeems to have been co-eval 
with the firſt civil government thereof, Some authors have 
endeavoured to trace the original of juries up as high as the 
* Britons themſelves, the firſt inhabitants of our iſland ; but 
certain it is, that they were in uie among the earlieſt Sax- 
on colonies, their inſtitution being aſcribed by biſhop Ni- 
colſon (a) to Woden himſelt, their great legiſlator and 
captain, Hence it is, that we may find traces of juries in 
the laws of all thoſe nations which adopted the feodal ſyſtem, 
as in Germany, France, and Italy ; who had all of them 
a tribunal compoſed of twelve good men and true, “ bon; 
&* homines,” uſually the vaſals or tenants,of the lord, being 
the equals or peers of the parties litigant : and, as the 
lord's vaſals judged each other in the lord's courts, fo the 
king's vaſals, or the lords themſelves, judged each other in 
the king's court b. In England we find actual menti- 
on of. them ſo early as the laws of king Ethelred, and 
that not as a new invention (e). Stiernhook (d) aſeribes 


(4) de jure Saxonurn, P. 12. (c) Wilk. LL. Angl. Sax. 117. 
(b) Sp. L. b. 30. c. 18. Cabits!, (d) de jure Suecnum, J. 1. c. 4. 
Ld. pii. A. D. Big. c. 2. 


the 
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the invention of the jury, which in the Teutonic languages 
is denominated nembda, to Regner, king of Sweden and 
Denmark, who was co-temporary with our king Egbert. 
Juſt as we are apt to impute the invention of this, and ſome 
other pieces of juridical polity, to the ſuperior genius of 
Alfred the great; to whom, on account of his having 
done much, it is uſual to attribute every thing: and as 
the tradition of antient Greece placed to the account of 
their one Hercules whatever atchievement was performed 
ſuperior to the ordinary proweſs of mankind. . Whereas 
the truth ſeems to be, that this tribunal was univerſally 
eſtabliſhed among all the northern nations, and ſo inter- 
woven in their very conſtitution, that the earlieſt accounts 
of the one give us alſo ſome traces of the other. Its 
eſtabliſhment however and ute, in this iſland, of what date 
ſoever it be, though for a time greatly impaired and ſhaken 
by the introduction of the Norman trial by battel, was 
always ſo highly eſteemed and valued by the people, that 
no conqueſt, no change of government, could ever prevail 
to aboliſh it. In magna curta it is more than once inſiſted 
on as the principal bulwark of our Jiberties ; but efpecially 
by chap. 29. that no freeman ſhall be hurt in either his 
perſon or property, n:/# per legale judicium parium ſucrunt = 
vel per legem terrace. A privilege which is couched in almoſt 
the ſame words with that of the emperor Conrad, two hun- 
dred years before (e) : nemo beneficium ſuum perdat, niſi 
ſecundum conſuetudinem anteceſſorum noſtrorum et per judiciam 
parium ſuorum.” And it was ever eſteemed, in all coun- 
tries, a privilege of the higheſt and moſt beneficial nature. 


Bur I will not miſpend the reader's time in fruitleſs en- 
comiums on this method of trial: but ſhall proceed to the 
diſſection and examination of it in all its parts, from whence 
indeed its higheſt encomium will ariſe ; fince, the more it 
is ſearched into and underſtood, the more it is ſure to be 
valued. And this is a ſpecies of knowlege moſt abſolutely 
neceſſary for every gentleman in the kingdom : as well be- 
cauſe he may be frequently called upon to determine in 


(e) LL. Lengeb. J. 3. t. 8. J. 4 a 
this 
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this capacity the rights of others, his fellow - ſubjects 3 as 


becauſe his own property, his liberty, and his life, depend 


upon maintaining, in its legal force, the conſtitutional 
trial by jury. 


TxIaLs by jury in civil cauſes are of two kinds; extras 
ordinary, and ordinary. The extraordinary I ſhall only 
briefly hint at, and confine the main of my obſetvatiors to 
that which is more uſual and ordinary, 


Tue firſt ſpecies of extraordinary trial by jury is that of - 


the grand aſſiſe, which was inſtituted by king Henry the 


he” 


ſecond in parliament, as was mentioned in the preceding. 


chapter, by way of alternative offered to the choice of tho 
tenant or defendant in a writ of right, inſtead of the bar- 
barous and unchriſtian cuſtom of duelling. For this pur- 
poſe a writ de magna afſi/a eligenda is directed to the ſheriff (f), 


to return four knights, who are to elect and chuſe twelve 


others to be joined wita them, in the manner mentioned by 
Glanvil (g); who having probably adviſed the meaſure it- 
ſelf, is more than uſually copious in deſcribing it: and theſe, 
all together, form the grand aſſiſe, or great jury, which is 
to try the matter of right, and muſt condit of ſixteen ju- 
rers (h). , 


AxOTHER ſpecies. of extraordinary juries, is the jury to 


try an attaint; which is a proceſs commenced againſt a for- 
mer jury, for bringing a falſe verdict ; of which we ſhall 


ſpeak more largely in a ſubſequent chapter. At preſent 1 


ſhall only obſerve, that this jury is to conliſt of twenty four 
of the beſt men in the county, who are called the grand jury 
in the attaint, to diſtinguiſh them from the firſt or petit ju- 


ry; and theſe are to hear and try the goodneſs of the for- 


mer verdict, 


i 7 %y WY (kb) Flach. L. 412. 1 Leon. 303. 
(3) L. 2. c. 1.41. 
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Wir regard to the ordinary trial by j jury in civil caſes; 
I ſhall purſue the fame method in conſidering it, that I ſet 
out with in explaining the nature of proſecuting actions in 
general, v/z. by following the order and courſe of the pro- 
ceedings themſelves, as the moſt clear and perſpicuous way 
of mi it. | 


WHEN therefore an iſſue is joined, by theſe words; * and 


* this the ſaid A prays may be enquired of by the country,” 


© or, * and of this he puts himſelf upon the country, and the 
« ſaid B does the like,” the court awards a writ of vernire 
facias upon the roll or record, commanding the ſheriff «© that 
«© he cauſe to come here on ſuch a day, twelve free and law- 
ful men, /ib:fos et legales homines, of the body of his 
county, by whom the truth of the matter may be better 
known, and who are neither of kin to the aforeſaid Az 
„nor the aforeſaid B, to recognize the truth of the iſſue 
* between the faid parties (i).“ And N writ is accord- 

ingly iſſued to the ſheriff; | 


Tus the cauſe ſtands ready for a trial 2 the bar of the 
court itſelf: for all trials were there antiently had, in actions 
which were there firſt commenced ; which never happened 
but in matters of weight and conſequence, all trifling ſuits 
being ended in the court- baron, hundred, or county courts : 
and all cauſes of great importance or difficulty are ftill 
uſually retained upon motion, to be tried at the bar in the 
ſuperior courts. But when the uſage began, to bring acti- 
ons of any trifling value in the courts of Weſtminſter-hall, 
it was found to be an intolerable burthen to compel the 
parties, witneſſes, and jurors, to come from Weſtmorland 
perhaps or Cornwall to try an action of aſſault at Weſtmin- 
ſter. Therefore the legiſlature took into conſideration, that 
the king's juſtices came uſually twice in the year into the 
ſeveral counties, ad capiendas afſiſas, to take or try writs of 
aſſiſe, of mort d' anceſtor, novel diſſeiſin, nuſance, and the like. 
The form of which writs we may remember was {tated to be, 


(i) Append. No. II. F. 4. ' 


that 
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that they commanded the ſheriff to ſummon an aſſiſe or jury, 
and ge to view the land in queſtion ; and then to have the 
ſaid jury ready at the next coming of the juſtices of affiſe (to- 
gether with the parties) to recognize and determine the dil. 
ſeiſin, or other injury complained of. As therefore theſe 
judges were ready in the country to adminiſter juſtice in real 
actions of aſſiſe, the legiſlature thought proper to refer other 
matters in iſſue to be alſo determined before them, whether 
of a mixed or perſonal kind. And therefore it was enacted 


by ſtatute Weſtm. 2. 13. Edw. I. c. 30. that a clauſe of 


niſi prius ſhould be inferted in all the aforeſaid writs of ve- 
nire facias; that is, © that the ſheriff ſhould cauſe the jurors 
to come to Weſtminſter (or wherever the king's courts 
<< thould be held) on ſuch a day in eaſter and michaelmas 
terms; fi prius, unleſs before that day the juſtices aſ- 
<< ſigned to take aſſiſes ſhall come into his faid county.“ 
By virtue of which the ſheriff returned his jurors to the 
court of the juſtices of aſſiſe, which was ſure to be held in 
the vacation before eaſter and michaelmas terms; and there 
the trial was had. | 


An inconvenience attended this remedy: principally be- 
cauſe, as the ſheriff made no return of the jury to the court 
at Weſtminſter, the parties were ignorant who they were til} 
they came upon the trial, and therefore were not ready with 
their challenges or exceptions. For this reaſon by the ſta- 
tute 42 Edw. III. c. 1x. the method of trials by uiii prius 
was altered; and it was enacted that no inqueſts (except of 
aſſiſe and goal-delivery) ſhould be taken by writ of ui prius, 
till after the ſheriff had returned the names of the jurors to 
the court above. So that now the clauſe of nf privs is left 
out of the writ of venire facias, which is the ſheriff's warrant 
to warn the jury; and is inſerted in another part of the 
proceedings, as we ſhall ſee preſently. 


For now the courſe is, to make the ſheriff's ventre re- 
turnable on the laſt retmn of the ſame term wherein iſſue 
js joined, viz. hilary or trinity terms, which from the ma- 
king up of the ifſues therein are uſually called ie 1 

2 An 
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And he returns the names of the jurors in à panel (a 
tittle pane, or oblong piece of parchment) annexed to the 
writ, © This jury is not ſummoned, and therefore, not ap- 
pearing at the day, muſt unavoidably make default. For 
which reaſon a compulſive proceſs is now awarded againſt 
the jurors, called in the common pleas a writ of habeas torpo- 
ra juratirum, and in the king's bench a difiringas, com- 
maniling the ſheriff to have their bodies, or to diſtrein them 
by their lands and goods, that they may appear upon the 
day appointed. The entry therefore on the roll or record 
is K), „that the jury is reſpited, through defect of the ju- 
& rors, tu the firſt day of next term, then to appear at 
« Weſtminſter ; unleſs before that time, vi. on Wedneſday 
ce the fourth of M arch, the juſtices of our lord the king, ap- 
c pointed to take aſſiſes in that county, ſhall have come to 
& Oxford, that is, to the place aſſigned for holding the aſ- 
„ fiſes. Therefore the ſheriff is commanded to have their 
bodies at Weſtminſter on the ſaid firſt day of next term, 
*© or before the ſaid juſtices of aſſiſe, if before that time they 
* come to Oxford; r. onthe fourth of March aforeſaid.“] 
And, as the judges are ſure to come and open the circuit 
commiſſions on the day mentioned in the writ, the ſheriff 
returns and ſummons this jury to appear at the aſſiſes, and 
there the trial is had before the juſtices of afſi/e and niſi privs : 
among whom (as hath been ſaid (I) are uſually two of the 
judges of the courts at Weſtminſter, the whole kingdom be- 
ing divided into fix circuits for this purpoſe. ' And thus we 
may obſerve that the trial of common iſſues, at mf privs, 
was in its original only a collateral incident to the original 
buſineſs of the Juſtices of aſſiſe; though now, by the the 
various revolutions of practice, it is become their prin- 
cipal employment: hardly any thing 1 remaining in | uſe of 
the real a/7/es, but the 1 name, - . 


Ir the ſheriff be not an ail perſon; as if he be a 
party in the ſuit, or be related by either blood or affinity to 
either of the parties, he is not then truſted to return the jury; 
but the venire ſhall be directed to the coroners, who in this, 


(*) Append, No, II. & 4. (1) See pag. 58. 
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as in many other inſtapces, are the ſubſtitutes of the ſheriff, 
to execute proceſs wifen he is deemed an improper perſon. 
If any exception lies to the coroners, the venire ſhall be di- 
rected to two clerks of the court, or two perſons of the 


county named by the court, and fworn (m). And theſe 


two, who are called eli/ors, or electors, {hall indifferently 
name the jury, and their return is final. 


LEr us now pauſe awhile, and obſerve (with fir Mat- 
thew Hale (n) in theſe firſt preparatory ſtages of the trial, 
how admirably this conſtitution 1s adapted and framed tor 
the inveſtigation of truth, beyond any other method of trial 
in the world. For, firſt the per/on returning the jurors is a 
man of ſome fortune and conſequence ; that ſo he may be 
not only the leſs tempted to commit wilful errors, but like- 
wile be reſponſibſe for the faults of either himſelf or his of- 
ficers : and he is alſo bound by the obligation of an oath 
faithfully to execute his duty. Next, as to the time of their 
return : the panel is returned to the court upon the original 
venire, and the jurors are to be ſummoned and brought in 
many weeks afterwards to the trial, whereby the parties 
may have notice of the jurors, and of their ſufficiency or 
inſufficiency, characters, connections, and relations, that 
ſo they may be challenged upon juſt cauſe; while at the 
ſame time by means of the compulſory proceſs (of diſtringas 
or habeas corpora) the cauſe is not likely to be retarded thro' 
defect. of jurors. Thirdly, as to the place of their appear- 
ance : which in cauſes of weight and confequence is at 
the bar of the court; but in ordinary cafes at the aſſi- 
ſes, held in the county where the cauſe of action ari- 
ſes, and the witneſſes and jurors live: a proviſion moſt 
excellently calculated for the ſaving of expence to the par- 
ties. For, though the preparation of the cauſes in point of 
pleading is tranſacted at Weſtminſter, whereby the order 
and uniformity of proceeding is Preſerved throughout the 
Kingdom, and multiplicity of forms is prevented ; yet this 
is no great charge or trouble, one attorney being able 
to tranſact the bufineſs of forty clients. But the trouble- 
ſome and moſt expenſive attendance is that of jurors and 


(m) Forteſc, de Loud, LL. c. 2c. (a) Hiſt. E. L. c. 12. 
Z 2 witneſſes 
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witneſſes at the trial; which therefore is brought home to 
inhabit. Fourth- - 
ly, the per/ons before whom they are to appear, and before 


them, in the country where moſt of them 


whom the trial is to be held, are the judges of the ſuperior 
court, if it be a trial at bar; or the judges of aſſiſe, delegated 
from the courts at Weſtminſter by the king, if the trial be 
held in the country: perſons, whoſe learning and dignity 
ſecure their juriſdiction from contempt, and the novelty and 
very parade of whoſe appearance have no ſmall influence 
upon the multitude. The very point of their being ſtran- 


gers in the county is of infinite ſervice, in preventing thoſe 


factions and parties, which would intrude in every cauſe of 


moment, were it tried only before perſons reſident on the 
ſpot, as juſtices of the peace, and the like. And, the bet- 
ter to remove all ſuſpicion of partiality, it was wiſely provided 
by the ſtatutes 4 Edw. III. c. 2. 8 Ric. II. c. 2. and 33 
Hen. VIII. c. 24. that no judge of aſſiſe ſhould hold pleas 
in any county wherein he was born or inhabits. And, 
as this conſtitution prevents party and faction from inter- 
mingling in the trial of right, ſo it keeps both the rule and 
the adminiſtration of the laws uniform. "Theſe juſtices, 
though thus varied and ſhifted at every afliſes, are all ſworn 
to the fame laws, have had the ſame education, have purſu- 
ed the ſame ſtudies, converſe and conſult together, commu- 
nicate their decifivns and reſolutions, and preſide in thoſe 
eourts which are mutually connected and their judgments 
blended together, as they are interchangeably courts of ap- 
pea! or advice to each other, And hence their adminiſtra- 
tion of juſtice, and conduct of trials, are conſonant and uni- 
form; whereby that confuſion and contrariety are avoided, 
which would naturally ariſe from a variety of uncommunica- 
ting judges, or from any provincial eſtabliſhment. But let 
us now return to the aſſiſes. 


Wren the general day of trials is fixed, the plaintiff or 
his attorney muſt bring down the record to the aſſiſes, and 
enter it with the proper officer, in order to its being called 
on in courſe, If it be not fo enteted, it cannot be tried: 

therefore 


* 
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therefore it is in the plaintiff's breaſt to delay any trial by not 
carrying down the record: unleſs the defendant, being fear- 
ful of ſuch neglect in the plaintiff, and willing to diſcharge 
himſelf from the action, will himſelf undertake to bring on 
the trial, giving proper notice to the plaintiff, Which pro- 
ceeding is called the trial by provi/o ; by reaſon of the clauſe 
then inſerted in the ſheriff's venire, vix. proviſo, provided 
„that if two writs come to your hands, (that is one from 
< the plaintiff and another from the defendant) you ſhal} 


_ © execute only one of them.” But this practice begins to 
be difuſed, ſince the ſtatute 14 Geo. II. c. 17. which enacts, 


that if, after iſſue joined, the cauſe is not carried down to be 
tried according to the courſe of the court, the plaintiff ſhall 
be eſteemed to be nonſuited, and judgment ſhall be given 
for the defendant as in caſe of a nonſuit. In caſe the plain- 
tiff intends to try the cauſe, he is. bound to give the defen- 
dant (if he lives within forty miles of London) eight days 
notice of trial; and, if he lives at a greater diſtance, then 
fourteen days notice, in order to prevent ſurprize: and if 
the plaintiff then changes his mind, and does not counter= 
mand the notice ſix days before the trial, he ſhall be liable 
to pay coſts to the defendant for not proceeding to trial, by 


the ſame laſt mentioned ſtatute, The defendant however, 


or plaintiff, may, upon good cauſe ſhewn to the court a- 
bove, as upon abſence or ſickneſs of a material witneſs, ob- 
tain leave upon motion to defer the trial of the cauſe till the 
next aſſiſes. | 


Bur we will now ſuppoſe all previous ſteps to be regular- 
ty ſettled, and the cauſe to be called on in court. The re- 
cord is then handed to the judge, to peruſe and obſerve the 
pleadings, and what iſſues the parties are to maintain and 
prove, while the jury is called and fworn. To this end the 
ſheriff returns his compulſive proceſs, the writ of habeas cor- 
pora, or diſtringas, with the panel of jurors annexed, to the 
judge's officer in court, The jurors contained in the panel 
are either /p#cial or common jurors. Special juries wers 
originally introduced m trials at bar, when the caules 
were of too great nicety for the diſcuſſion of ordinary 

Z 2 free- 
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freeholders; or where the ſheriff was ſuſpected of partiality, 
though not upon ſuch apparent cauſe, as to warrant an ex- 
ception to him. He is in ſuch cafes, upon motion in court 
and a rule granted thereupon, to attend the prothonotary or 
-other proper officer with his freeholder's book ; and the 
officer is to take indifferently forty eight of the principal 
freeholders in the preſence of the attornies on both ſides; 
who are each of them to ſtrike off twelve, and the remaining 
twenty four re returned upon the panel. By the ſtatute 
3 Geo. II. c. 25. either party is intitled upon motion to 
have a ſpecial jury ſtruek upon the trial of any iſſue, as well 
at the aſſiſes as at bar; he paying the extraordinary ex- 
pence, unleſs the judge will certify (in purſuance of the 
ſtatute 24 Geo. II. c. 18.) that the cauſe required ſuch ſpe- 


clal jury. 


A comntow jury is one returned by the ſheriff according 
to the directions of the ſtatute 3 Geo. II. c. 25. which ap- 
points, that the ſheriff ſhall not return a ſeparate panel for 
every ſeparate cauſe, as formerly; but one and the ſame pa- 
nel for every cauſe to be tried at the ſame aſſiſes, containing 
not leis than forty eight, nor more than ſeventy two, ju- 
rors: and that their names, being written on tickets, ſhall 
be put into a box or glaſs; and when each cauſe is called, 
twelve of theſe perſons, whoſe names ſhall be firſt drawn out 


of the box, ſhall be iworn upon the jury, unleſs abſent, 


challenged, or excuſed; and unleſs a previous view of the 
lands, or tenements, or other matters in queſtion, ſhal! 


have been thought neceſſary by the court: in which caſe 1i:x 


or more of the jurors returned, to be agreed on by the par- 
ties, or named by a judge or other proper officer of the 
court, ſhall be appointed to take ſuch view ; and then ſuch 
of the jury as have appeared upon the view (if any (0) ſhall 
beTtworn on the inqueſt previous to any other jurors. Theſe 
acts are well calculated to reitrain any ſuſpicion of partiality 
in the ſheriff, or any tampering with the jurors when re- 


turned. 
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As the j jurors appear, when called, they ſhall be ſworn, 
unleſs challenged by either party. Challenges are of two 
ſorts; challenges to the array, and challenges to the polls. 


| CHALLENGES to the array are at once an exception to 
the whole panel, in which the jury are arrayed or ſet in or- 
der by the ſheriff in his return; and they may be made upon 
account of partiality or ſome default in the ſheriff, or his 
under- officer who arrayed the panel. And, generally 
ſpeaking, the ſame reaſons that before the awarding the ve- 
zire were ſufficient to have directed it to the coroners or eli- 
lors, will be allo ſufficient, to quaſh the array, when made 
by a perſon or officer of whoſe partiality there is any tolera- 
ble ground of ſuſpicion. Alſo, though there be no perſonal 
objection againſt the ſheriff, yet if he arrays the panel at the 
nomination, or under the direction of either party, this is 
good cauſe of challenge to the array. Formerly, if a lord of 
parliament had a cauſe to be tried, and no knight was re- 
turned upon the jury, it was a cauſe of challenge to the ar- 
ray : but an unexpected uſe having been made of this dor- 
mant privilege by a ſpiritual lord (p), though is title to ſuch 
privilege was very doubtful (q) it was aboliſhed by ſtatute 
2.4 Geo. II. c. 18. Alſo, by the policy of the antient law, 
the jury was to come de vicinelo, from the neighbourhood of 
the vill or place where the cauſe of action was laid in the de- 
_ Claration; and therefore ſome of the jury were obliged to be 
returned from the hundred in which ſuch vill lay ; and, if 
none were returned, the array might be challenged for de- 
fect of hundredors. Thus the Gothic jury, or nembda, was 
alſo collected out of every quarter of the country; + binos, 
„ trinss, vel etiam ſenos, ex ſingulis territorii guadranti- 
« bus (r).“ For, living in the neighbourhood, they were 
properly the very country, or puis, to which both parties 
had appealed; and were ſuppoſed to know before-hand the 
characters of the parties and witneſſes, and therefore the 
better knew what credit to give to the facts alledged in evi- 


Z 4 dence. 
(p) K. v. Bp. of Worceſter, M. 23 () 2 Whitelocke of parl. 211, 
Geo, II. B. R. (er) Stiernhook de jure Goth. I. 1. 
c. 4. 
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dence. But this convenience was overballanced by ano- 
ther very natural and almoſt unavoidable inconveni- 
ence.; that jurors, coming out of the immediate neighbour- 
hood, would be apt to intermix their prejudices and partiali- 
ties in the trial of right. And this our law was ſo ſenſible 
of, that it for a long time has been gradually relinquiſhing 
this practice; the number of neceſſary hundredors in the 
whole panel, which in the reign of Edward III were con- 
ſtantly /ix (s), being in the time of Forteſcue (t) reduced to 
four. Afterwards indeed the ſtatute 35 Hen. VIII. c. 6. 
reſtored the antient number of /i, but that clauſe was ſoon 
virtually repealed by ſtatute 27 Eliz. c. 6. which required 
only :wo. And fir Edward Coke alſo (u) gives us ſuch a 
variety of circumſtances, whereby the courts permitted this 
neceſſary number to be evaded, that it appears they were 
heartily tired of it. At length, by ſtatute 4 & 5 Ann. c. 16. 
it was entirely aboliſhed upon all civil actions, except upon 
penal ſtatutes; and upon thoſe alſo by the 24 Geo. II. c, 
18. the jury being now only to come de cornore romitatus,: 
from the body of the county at large, and not de 7'1cxeto, of 
from the particular neighbourhood. The array by the anti- 
ent law may alſo be challenged, it an alien be party to the 
ſuit, and, upon a rule obtained by his motion to the court 
for a jury de medietate lingua, ſuch a one be not returned by 
the theriff, purſuant to the ſtatute 28 Edw. III. c. 18, 
which enacts, that where either party is an alien born, the 
jury ſhall be one half aliens and the other denizens, if re- 
quired, for the more impartial trial. A privilege indulged 
to ſtrangers in no other country in the world ; but which is 
as antient with us as the time of king Ethelred, in whoſe ſta- 
tute de monticolis Malliae (then aliens to the crown of Eng- 
and) cap. 3. it is ordained, that © duedeni legales bomines, 
« gucrum fex Wailt ct jos Angli erunt, Anglis et Wallis jus 
© dicunts,” But where both parties are aliens, no partiality 
is to be preſumed to one more .han another; and therefore 
by the ſtatute 21 Hen. VI. c. 4. the whole jury are then 
directed to be denizens” And it may be queſtioned, whether 


(e Gib. Hiſt. C. P. e. $. (u) 1 Taft. 157; 
ft) de Land. LL. . 28. 8 
the. 
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the ſtatute 3 Geo. II. c. 25. (before referred to) hath not in 
civil cauſes undeſignedly abridged this privilege of foreigners, 
by the poſitive directions therein given concerning the man- 
ner of impanelling jurors, and the perſons to be returned 
in ſuch panel. So that the court might probably heſitate, 
eſpecially in the caſe of ſpecial juries, how far it has now a 
power to direct a panel to be returned de medzetate linguac, 
and to alter the method preſcribed for ſtriking a ſpecial jury, 
or balloting for common jury men. 


CHALLENGES to the polls, in capita, are exceptions to 
particular jurors; and ſeem to anſwer the recu/atio judicis 
in the civil and canon laws: by the conſtitutions of which 
a judge might be refuſed upon any ſuſpicion of partiality (w). 
By the laws of England alſo, in the times of Bratton (x) 
and Fleta (y), a judge might be refuſed for good cauſe g 
but now the law is otherwiſe, and it is held that judges or 
juſtices cannot be challenged (z). For the law will not ſup- 
poſe a poſſibility of biaſs or favour in a judge, who is al- 
ready ſworn to adminiſter impartial juſtice, and whoſe au-- 
thority greatly depends upon that preſumption and idea. 
And ſhould the fact at any time prove flagrantly ſuch, as 
the delicacy of the law will not preſume beforehand, there is 
no doubt but that ſuch miſbehaviour would draw down a 
heavy cenſure from thoſe, to whom the judge is accountable 
for his conduct. 


Bur challenges to the polls of the jury (who are judges 
of fact) are reduced to four heads by ſir Edward Coke (a): 
propter honoris reſpectum; propter defettum ; propter affectum; 
and propter delictum. 


I. Propter honoris reſpectum; as if à lord of parliament 


de impanelled on a jury, he may be challenged by either 
party, or he may challenge himſelf. 


(w) Cid. 3. 1. 16. Decretal. J. 2. (9) 1.6 c. 37 
G23. 436. . (4) Co. Litt. 294 
(x) J. 5.6. 65. (a) 1 laſt. 186 


2. Prepter 
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2. Propter dęſacum; as if a juryman be an alien born, 
this is defect of birth; if he be a ſlave or bondman, this is 


defect of liberty, and he cannot be liber et legalis homo. Un- 


der the word homo alſo, though a name common to both 
ſexes, the female is however excluded, propter deſectum 
ſexus : except when a widow feigns herſelf with child, in 
order to exclude the next heir, and a ſuppoſititious birth is 
ſuſpected to be intended; then upon the writ de verntre in- 
ſpiciendo, a jury of women is to be impanelled to try the 
queſtion, whether with child, or not (b). But the princi- 
pal deficiency 1 is defect of eſtate; ſufficient to qualify him to 
be a juror. This depends upon a variety of ſtatutes. And, 

firſt, by the ſtatute Weſtm. 2. 13 Edw. I. c. 38. none ſhall 
paſs on juries in aſſiſes within the county, but ſuch as may 
diſpend 205. by the year at the leaſt; which is encreaſed 
to 40 5. by the ſtatute 21 Edw. I. ſt. 1. and 2 Hen. V. ſt. z. 

c. 3. This was doubled by the ſtatute 27 Eliz. c. 6. which 
requires in every ſuch caſe the jurors to have eſtate of free- 
hold to the yearly value of 4 7. at the leaſt. But; the value 
of money at that time decreaſing very conſiderably, this qua- 
lification was raiſed by the ſtatute 16 & 17 Car. II. c. 3. to 
201. per annum, which being only a temporary act, for three 
years, was ſuffered to expire without renewal, to the great 
debaſement of juries. However by the ſtatute 4& 5 W. & 
M. c. 24. it was again raiſed to 10 J. per annum in England ' 
and 61. in Wales, of freehold lands or capyhold; which is 
the firſt time that copyholders (as ſuch) were admitted to 
ſerve upon juries in any of the king's courts, though they 
had before been admitted to ſerve ir! ſome of the ſheriff's 
courts, by ſtatutes 1 Ric. III. c. 4. and 9 Hen. VII. c. 13. 
And, laſtly, by ſtatute 3 Geo. II. c. 25. any leaſeholder for 
the term of five hundred years abſolute, or for any term 
determinable upon life or lives, of the clear yearly value of 
20 J. per annum over and above the rent reſerved, is qualified 


to ſerve upon juries. When the jury is de niedictate lin- 


guar, that is, one moiety of the Engliſh tongue or nation, 
and the other of any foreign one, no want of lands ſhall be 


(b) Cro, Eliz. 366. 


cauls 
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cauſe of challenge to the alien; for, as he is incapable to 
hold any, this would totally defeat the privilege. 


3. Jurors may be challenged propter affefum, for ſuſ- 
picion of biaſs or partiality. This may be either a principal 
challenge, or to the favour. A principal challenge is ſuch, 
where the cauſe aſſigned carries with it prima facte evident 
marks of ſuſpicion, either of malice or favour : as, that a 
juror is of kin to either party within the ninth degree (c); 
that he has been arbitrator on either fide ; that he has an 
intereſt in the cauſe ; that there 1s an action depending be- 
tween him and the party ; that he has taken money for 
His verdict ; that he has formerly been a juror in the fame 
cauſe ; that he is the party's maſter. ſervant, counſellor, 
ſteward or attorney, or of the ſame ſociety or corporation 
with him: all theſe are principal cauſes of challenge; which, 
if true, cannot be overruled, for jurors muſt be omni ex- 
cebtione majores. Challenges to the favour, are where the 
party hath no principal challenge; but objects only ſome 
probable circumſtances of ſuſpicion, as acquaintance, and 
the like (d) ; the validity of which muſt be left to the de- 
termination of tr/zrs, whoſe office it is to decide whether 
the juror be favourable or unfavourable. The triors, in 
caſe the firſt man called be challenged, are two indifferent 
perſons named by the court; and, if they try one man and 
find him indifferent, he ſhall be ſworn ; and then he and 
the two triors ſhail try the next; and when another is 
found indifferent and ſworn, the two triors ſhall be ſuper- 
ſeded, and the two firſt Iworn on the jury ſhall try the 
reſt (e). 


4. CALLEN CES proper delidlum are for ſome crime or 
mildemeſnor, that affects the juror's credit and renders him 
infamous. As for a conviction of treaſon, felony, perjury, 


(e) Finch, L. 401. Licebat pala excipere, et ſemper 

(4) In the nemoda, or jury, of the , ex prebabili cauja tres repudiare ; 
anitent Goths, three challenges only “ etiam fplures ex cauſa praegnanti et 
were allowed tothe tavour, but the “ mantfeſta.” (Stiernheok J. 1. c. 4.) 
priacipal challenges were indefinite. () Co. Litt, 158, 


or 
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or confpiracy : or if he hath received judgment of the pil- 
lory, tumbrel, or the like; or to be branded, whipt, or 
ſtigmatized ; or if he be outlawed or excommunicated, or 
hath been attainted of falſe verdict, praemumire, or forgery ; 
or laſtly, if he hath proved recreant when champion in the 
trial by battel, and thereby hath loſt his kberam legem. A 
juror may himfelf be examined on oath of voir dire, veri- 
tatem dicere, with regard to the three former of theſe cauſes 
of challenge, which are not to. his diſhonour ; but not with 
regard to this head of challenge, propter deliddum, which 
would be to make him either forſwear or accufe himſelf, if 


guilty. 


BesIDes theſe challenges, which are exceptions againſt 
the fitneſs of jurors, and whereby they may be excluded from 
ſerving ; there are alſo other cauſes to be made uſe of by 
the jurors themſelves, which are matter of exemption ; 
whereby their ſervice is excuſed, and not excluded. As by 
ſtatute Weſtm. 2. 13 Edw. I. c. 38. ſick and decrepit per- 
ſons, perſons not cemmorant in. the county, and men above 
ſeventy years old; and by the ſtatute of 7 & 8 W. III. c. 32. 
infants under twenty one. This exemption is alſo extended 
by divers ſtatutes, cuſtoms, and charters, to phyſicians and 
other medical perſons, counſel, attorneys, officers of the 
courts, and the like; all of whom, if impanelled, muſt 
ſhew their ſpecial exemption. Clergymen are alſo uſually 
excuſed, out of favour and reſpect to their function: but, 
if they are ſeiſed of lands and tenements, they are in ſtrict- 
neſs liable to be impanelled in reſpect of their lay fees, un- 
leſs they be in the ſervice of the king or of ſome biſhop ; 
& in obſequio domini regis, vel alicujus epiſcopi (f).“ 


Ir by means of challenges, or other cauſe, a ſufficient 
number of unexceptionable jurors doth not appear at the 
trial, either party may pray a fales. A tales is a ſupply of 
' ſuch men, as are ſummoned upon the firſt panel, in order 
to make up the deficiency. For this purpoſe a writ of de- 
cem tales, octo tales, and the like, was uſed to be iſſued to 


(f) F. N. B. 166. Reg. Brew. 179. 
the 
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the ſheriff at common law, and muſt be {till ſo done at a 
trial at bar, if the jurors make default. But at the aſſiſes 
or nifi prius, by virtue of the ſtatute 35 Hen. VIII. c. 6. and 
other ſubſequent ſtatutes, the judge is impowered at the 
prayer of either party to award a tales de circumſtantibus (g), 
of perſons preſent in court, to be joined to the other jurors 
to try the cauſe ; who are liable however to the ſame chal- 
lenges as the principal jurors. This is uſually done, till the 
legal number of twelve be completed ; in which patriarchal 
and apoſtolical number fir Edward Coke (h) hath diſcover- 
ed abundance of myſtery (i). 


Wur a ſufficient number of perſons impanelled, or 
tales-men, appear, they are then ſeparately ſworn, well and 
truly to try the iſſue between the parties, and a true verdict 
to give according to the evidence; and hence they are de- 
nominated the jury, jurata, and jurors, ſc. juratorgs. 


We may here again obſerve, and obſerving we cannot 
but admire, how ſcrupulouſly delicate and how impartially 
juſt the law of England approves itſelf, in the conſtitution 
and frame of a tribunal, thus excellently contrived for the 
teſt and inveſtigation of truth ; which appears moſt remark- 
ably, 1. In the avoiding of frauds and ſecret management, 
by electing the twelve jurors out of the whole panel by 
lot. 2. In its caution againſt all partiality and biaſs, 
by quaſhing the whole panel or array, if the officer re- 
turning is ſuſpected to be other than indifferent; and re- 
pelling particular jurors, if probable cauſe be ſhewn of malice 


(s) Append. No. II. F. 4. 


be of much higher antiquity in Eng- 
(h) 1 laſt. 186. 


land) tells us that among the inh abi- 


(i) Paufanias relates, that at the 
trial of Mars, for murder, in the 
court denominated are-pagus from 
that incident, he was acquitted by a 
jury compoſed of twelve pagan dei- 
ties. And Dr. Hickes, who attri- 
butes the introduQion of this number 
to the Normans, (though he allows 
the inſtitution of juries ia general to 


tants of Norway, from whom the 
Normans as well as the Danes were 
deſcended, a great veneration was 
paid to the number twelve : 4 nie. 
% ſfanct᷑ us, nibil antiquius fuit; ge- 
e rinde ac fi in ip ſe hoc numero ſerr tt 
« quaedam eſet religia,” (Differt, 
epiftalar. 4.) 
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or favour to either party. The prodigious multitude of ex- 
ceptions or challenges allowed to jurors, who are the judges 
of fact, amounts nearly to the ſame thing as was pra ctiſed 
in the Roman republie, before ſhe loſt her liberty: that the 
ſele& judges ſhould be appointed by the praetor with the 
mutual conſent of the parties. Or, as Tully (j) expreſſes 
it: ** neminem voluerunt majores noſtri, non modo de exiſtima- 
„ tione cujuſquam, ſed ne pecuniaria quidem de re minima, 
e judicem ; niſi qui inter adverſaries conveniſſet." 


IxpEED theſe /clef! judices bore in many reſpects a re- 
markable reſemblance to our juries : for they were firſt re- 
turned by the praetor ; de decuria ſenatoria conſcribuntur : 
then their names were drawn by lot, till a certain number 
was completed; in urnam fortito mittuntur, ut de pluribus 
neceſſarius numerus confici paſſet: then the parties were al- 
lowed their challenges; p urnam permittitur acciſatori, ac 
res, ut ex illo numero rejiciant quos putauerint ſibi aut inimicos 
aut ex aliqua re incommodos fore : next they ſtruck what we 
call a tales; rejectione celebrata, in corum locum qui reject 
fuerunt, ſubſortiebatur practor alios, quibus ille judicum legi— 
timus numerus compleretur : laſtly, the Judges, like our jury, 
were ſworn ; his perfectis, jurabant in leges Julices, ut ah 
Aridli religione Judicarent K). 


Tux jury are now ready to hear the merits; and, to fix 
their attention the cloſer to the facts which they are impa- 
nelled and ſworn to try, the pleadings are opened to them 
by counſel on that fide which holds the affirmative of the 
queſtion in iſſue. For the iſſue is ſaid to lie, and proof is 
always firſt required, upon that ſide which affirms the mat - 
ter in queſtion : in which our law agrees with the civil (1) ; 
ti incumbit probatio, qui dicit, nom gui negat cum per re- 
& rum naturum faflum-negantis probatio wulla fit.” The 
opening counſel briefly informs them what has been tran - 
faced in the court above; the parties, the nature of the 


(j) pre Cluenti:, 43. (1) Ff. 22. 3. 2. Cod. 4. 19. 23. 
(*) Aſcon. in Cic. Ferry, 1. 6. 


action, 


Ch. 23. WRONGS. 367 
action, the declaration, the plea, replication, and other 
proceedings, and laſtly upon what point the iſſue is joined, 
which is there ſent down to be determined. Inſtead of 
which formerly (m) the whole record and proceſs of the 
pleadings was read to them in Engliſh by the court, and 
the matter in iſſue clearly explained to their capacities. 
'The nature of the cafe, and the evidence intended to be 
produced, are next laid before them by counſel alſo on the 
ſame ſide; and, when their evidence is gone through, the 
advocate on the other ſide opens the adverſe caſe, and ſup- 
ports it by evidence; and then the party which began is 
heard by way of reply. 


THE nature of my preſent defign will not permit me 
to enter into the numberleſs niceties and diſtinctions 
of what is, or is not, legal evidence to a jury (n). TI ſhall 
only therefore ſelect a few of the general heads and leading 
maxims, relative to this point, together with ſome obſerva- 
tions on the manner of giving evidence, 


AnD, firſt, evidence ſignifies that which demonſtrates, 
makes clear, or aſcertains the truth of the very fact or 
point in iſſue, either on the one ſide or on the other; and 
no evidence ought to be admitted to any other point. 
Therefore upon an action of debt, when the defendant de- 
nies his bond by the plea of 2 ef? fafum, and the iſſue is, 
whether it be the defendant's deed or no ; he cannot give 
a releaſe of this bond in evidence: for that does not deſtroy 
the bond, and therefore does not prove the iſſue which he 


has choſen to rely upon, Liz. that the bond has nv 
exiſtence, 


(m) Forteſc. c. 26. 

(n) Tris is admirably well per- 
formed in lord chief baron Gilbert's 
excellent treatiſe of evidence; 2 
work which it it impoſſible to abſtract 
or abridge, without lokng forme beau- 


ty and deſtroyiag the chain of the 
whole ; and which hath lately been 
engrafted into that learned and ute- 
ful work, the ixtradudt ien te the law 


of miſt prias. 480, 1767. 
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AGAIN ; evidence in the trial by jury is of two kinds, 
either that which i is given in proof, or that which the jury 
may receive by their own private knowledge. The former, 
or proof, (to which in common ſpeech the name of evi- 
dence is uſually confined) are either written, or parol, that 
is, by word of mouth. Wijtten proofs, or evidence, are, 
2. Records, and 2. Antient deeds of thirty years ſtanding, 
which prove themſelves : but 3. Modern deeds, and 4. 
Other writings, muſt be atteſted and verified by pars! evi- 
dence of witneſſes, And the one general rule that runs 
through all the doctrine of trials is this, that the beſt evi- 
dence the nature of the caſe will admit of ſhall always be 
required, if poſſible to be had; but, if not poſſible, then 
the beſt evidence that can be had ſhall be allowed. For if 
it be found that there is any better evidence exiſting than 
is produced, the very not producing it is a preſumption that 
it would have detected ſome falſehood that at preſent is 
concealed. Thus, in order to prove a leaſe for years, no- 
thing elſe ſhall be admitted but the very deed of leaſe itſelf, 
if in being ; but if that be poſitively proved to be burnt or 
deſtroyed (not relymg on any loofe negative, as that it can- 
not be found, or the like) then an atteſted copy may be 
produced; or pare! evidence be given of its contents. So, 
no evidence of a diſcourſe with another will be admitted, 
but the man himſelf muſt be produced ; yet in ſome caſes 
(as in proof of any general cuſtoms, or matters of common 
tradition or repute) the courts admit of hrar/ay evidence, 
or ah account of what perſons deceaſed have declared in 
their life-time : but ſuch evidence will not be received of 
any particular facts. So too, books of account, or ſhoop- 
books, are not allowed of themſelves to be given in evi- 
dence for the owner; but a ſervant who made the en- 
try may have recourſe to them to refreſh his memory 
and, if ſuch ſervant (who was accuſtomed to make thoſe en- 
tries) be dead, and his hand be proved, the book may be 
read in evidente (o): for, as tradeſmen are often under a 
neceſſity cf giving credit without any note or writing, this 
is therefore, when accompanied with ſuch other collateral 


(o) Law of ni: print. 266. 


proofs 
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proofs of fairneſs and regularity (p), the beſt evidence that 
can then be produced. However this dangerous ſpecies cf 
evidence is not carried ſo far in England as abroad (q); 
where a man's own books of accounts, by a diſtortion of 
the civil law (which ſeems to have meant the ſame thing 
as is practiſed with us) (r) with the fappletory oath of the 
merchant, amount at all times to full proof, But as this 
kind of evidence, even thus regulated, would be much too 
hard upon the buyer at any long diſtance of time, the 
ſtatute 7 Jac. I. c. 12. (the penners cf which ſeem to 
have imagined that the books of themſelves were evidence 
at common law) confines this ſpecies of proof to fuch tran- 
ſactions as have happened within one vear before the 
action brought ; unleſs between merchant and merchant in 
the uſual intercourſe of trade. For accounts of fo recent 
a date, if erroneous, may more eaſily be unravelled and 
adjuſted. 


Wiru regard to pars! evidence, or witneſſes ; it muſt 
firſt be remembered, that there is a proceſs to bring them 
in by writ of /ubpcena ad te/tificandum which commands 
them, laying aſide all pretences and excuſes, to appear at 
the trial on pain of 100 J. to be forfeited to the king; to 
which the ſtatute 5 Eliz. c. 9. has added a penalty of 10/7. 
to the party aggrieved, and damages equivalent to the loſs 
{uſtained by want of his evidence. But no witneſs, unleſs 
his reaſonable expences be tendered him, is bound to ap- 
pear at all ; nor, if he appears, is he bound to give evidence 
till ſuch charges are actually paid him: except he reſides 
within the bills of mortality, and is ſummoned to give evi- 
dence within the fame. This compulſory proceſs, to bring 
in unwilling witneſſes, and the additional terrors of an at- 
tachment in caſe of diſobedience, are of excellent uſe in the 
thorough inveſtigation of truth: and, upon the ſame prin- 


(50 Salk. 286. ſuffictunt, (Cd. 4. 19. 6.) Nen ex- 
(q) Gail. ehſer Ha: 2. 20. 23. empl' pernicieſum eſt, ut e ſcripturae 
(r) Inſtrumenta demeſtica, ſeu ad- credatur, que unuſquiſque ſibi adneta- 
netatin, ff nen aliit gurgue adminiculis tiene prepria debiteren conſtitait. 


adjuventur, ad prabalienem ſela nen (Ibid. 1 7.) 


Vor. III. . ciple, 
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ciple, in the Athenian courts, the witneſſes who were ſum- 
moned to attend the trial had their choice of three things 
either to ſwear to the truth of the fact in queſtion, to 
deny or abjure it, or elſe to pay a fine of a thouſand 
drachmas (s). 

ALL witneſſes, that have the uſe of their reaſon, are to 
be received and examined, except ſuch as are infamous, or 
ſuch as are interęſted in the event of the cauſe. All others 
are competent witneſſes ; though the jury from other cir- 
cumſiances will judge of their credibility, Infamous per- 
ſons are ſuch as may be challenged as jurors, propter de- 
lifum ; and therefore never ſhall be admitted to give evi- 
dence to inform that jury, with whom they were too ſcan- 
dalous to aſſociate. Intereſted witneſſes may be examined 
upon a vr dire, if ſuſpected to be ſecretly concerned in 
the event ; or their intereſt may be proved in court, Which 
laſt is the only method of ſupporting an objection to the for- 
mer claſs ; for no man is to be examined to prove his own 
infamy. And no counſel, attorney, or other perſon, intruſt- 
ed with the ſecrets of the cauſe by the party himſelf, ſhall 
be compelled, or perhaps allowed, to give evidence of ſuch 
converſation or matters of privacy, as came to his know- 
lege by, virtue of ſuch truſt and confidence (t) : but he may 
be examined as to mere matters of fact, as the execution 
of a deed or the like, which might have come to his know- 
lege without being intruſted in the cauſe. 


Oxe witneſs (if credible) is ficient evidence to a jury 
of any ſingle fact; though undoubtedly the concurrence ct 
two or more corroborates the proof. Yet our law conſiders 
that there are many tranſactions to which only one perſon 
is privy ; and therefore does not a/ways demand the teſti- 
mony of two, as the civil law univerſally requires. CV 
reſponſis teſtis emmins non audiatur (v).“ To extricate itſelf 
out of which abſurdity, the modern practice of the civil 
law courts has plunged itſelf into another. For, as they 
do not allow a leſs number than two witneſſes to be 


(>) Pott, Antiq b. 1. c. 21. ed. 4. 29:9 
(, Lau. 07 * 1 fr: 381. 26 - 


Ch. 2 3. WaronGs. 371 
Plena probatio, they call the teſtimony of one, though ne- 
ver ſo clear and poſitive, ſemi-plena probatia only, on which 
no ſentence can be founded. To make up therefore the 
neceſſary complement of witneſſes, when they have one 
only to any ſingle fact, they adm t the party himſelf (plain- 
tiff or defendant) to be examined in his own behalf ; and 
adminiſter to him what is called the /uppletory oath : and, 

if his evidence happens to be in his own favour, this im- 
mediately converts the half proof into a whole one. By 
this ingenious device ſatisfying at once the forms of the 
Roman law, and acknowleging the ſuperior reaſonableneſs 
of the law of England : which permits one witneſs to be 
ſufficient where no more are to be had; and, to avoid all 
temptations of perjury, lays it down as an invariable rule, 
that nem teſtis efſe debet in propria cauſa. 


Posirivk prodf is always required, where from the 
nature of the caſe it appears it might poſſibly have been 
had. But, next to poſitive proof, circumſtantial evidence 
or the doctrine of preſumptions muſt take place: for when 
the fact itſelf cannot be demonſtratively evinced, that which 
comes neareſt to the proof of the fact is the proof of ſuch 
circumſtances which either xeceſſarily, or uſually, attend ſuch 
tas ; and theſe are called preſumptions, which are only 
to be relied upon till the contrary be actually proved. Sta- 
vitur praefumptioni danec probetur in contrarium (u). Violent 
preſumption is many times equal to full proof 757 for 
there thoſe circumſtances appear, which neceſſarily attend 
the fact. As if a landlord ſues for rent due at michaelmas 
1754, and the tenant. cannot prove the payment, but pro- 
duces an acquittance for rent due at a ſubſequent time, in 
full of all demands, this is a violent preſumption cf his hav- 
ing paid the former rent, and is equivalent to full proof; 
for though the actual payment is not proved, yet the ac- 
quittance in fall of all demands is proved, which could 
not be without ſuch payment : and it therefore induces fo 
forcible a preſumption, that no proof ſhall be admitted 


tu) Co. Litt. 373. (w) Ibid. 6. 
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to the contrary (x). Probable preſumption, ariſing from 


ſuch circumſtances as v/ually attend the fact, hath alſo its 


due. weight: as if, in a ſuit for rent due 1754, the tenant 
proves the payment of the rent due in 1755; this will pre- 
vail to exonerate the tenant (y), unleſs it be clearly ſhewn 
that the rent of 1754 was retained for ſome ſpecial reaſon, 
or that there was ſome fraud or miſtake ; for otherwiſe it 
will be preſumed to have been paid before that in 1755, as 
it is moſt uſual to receive firſt the rents of longeſt ſtanding, 
Light, or raſh, preſumptions have no weight or validity 
at all. | 


Tux oath adminiſtred to the witneſs' is not only that 
what he depoſes ſhall be true, but that he ſhall alſo depoſe 
the whole truth: ſo that he is not to conceal any part of 
what he knows, whether interrogated pgrticularly to that 
point or not. And all this evidence is to be given in open 
court, in the preſence of the parties, their attorneys, the 
counſel, and all by-ſtanders ; and before the judge and jury : 
cach party having liberty to except to its competency, which 
exceptions are publicly ſtated, and by the judge are o- 
penly and publicly allowed or diſallowed, in the face of 
the country; wluch muſt curb any ſecret biaſs or partia- 
lity, that might ariſe in his own breaſt. And if, either in 
his directions or deciſions, he mis-ſtates the law by igno- 
rance, inadvertence, or deſign, the counſel on either ſide 
may require him publicly to ſeal a E of exceptions; ſtating 
the point wherein he is ſuppoſed to err : and this he is ob- 
liged to ſeal by ſtatute Weſtm. 2. 13 Edw. I. c. 31. or, 
it he refuſes ſo to do, the party may have a compulſory 
writ againſt him (z), commanding him to ſeal it, if 
the fact alleged be truly ſtated : and if he returns, that 
the fact is untruly ſtated, when the caſe is otherwiſe, an 
actien will lie againit him for making a falſe return. 
This bill of exceptions is in the nature of an appeal; ex- 
aminable, not in the court out of which the record iſſucs 


for the trial at niff £rivs, Lut in the next immediate ſuperior 


Court, upon a Writ of error, after judgment given in the 


(x) Gilh evid. 161. (2) Reg. Br. 182. 2 Inſt, 487. 
{y} Co, Litt. 373. 
court 
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court below. But a demurrer to evidence ſhall be deter- 
mined by the court, out of which the record is ſent. This 
happens, where a record or other matter is produced in 
evidence, concerning the legal conſequences of which there 
ariſes a doubt in law: in which cafe the adverſe party may 
if he pleaſes demur to the whole evidence; Which admits 
the truth of every fact that has been alleged, but denies 
the ſufficiency of them all in point of law to maintain or 
overthrow the iſſue (a): which draws the queſtion of law 
from the cognizance of the jury, to be decided (as it 
ougat) by the court. But neither theſe demurrers to evi- 
dence, nor the bills of exceptions, are at preſent fo much 
in uſe as formerly ; fince the more irequent extenſion of the 
diſcretionary powers of the court in granting a new triz!, 


which is now very commonly had for the miſdirection o: 


the judge at ui privs, 


THr1s open examination of witneſſes viva ve, in the 
preſence of all mankind, is much more conducive to the 
clearing up of truth (b), than the private and ſecret exami- 
nation taken down in writing before an officer, or his clerk, 
in the eccletiaſtical courts, and all others that have borrowed 
their practice from the civil law: where a witneſs may fre- 
quently depoſe that in private, which he will be aſhamed to 


teſtify in a public and ſolemn tribunal. There an art- 


ful or careleſs ſcribe may make a witneis ſpeak what he ne- 
ver meant, by dreſſing up his depoſitions in his own forms 
and language; but he is here at liberty to correct and ex- 
plain his mesning, if miſunderſtood, which he can never 
do after a written d2potition is once taken, Reſides the oc- 
cafiona! queſtions of the judge, the jury, and the counſel, 
propounded to the witneſſes on a ſudden, will ſiſt out the 
truth much better than a formal ſet cf interrogatories pre- 
vioully penned and ſettled: and the confronting of adverſe 
witneſſes is alſo another opportunity of obtaining a clear diſ- 
covery, Which can never be had upon any other method 
er trial. Nor is the preſence of the judge, during the 
rxamination, a matter of ſmall importance; for beſides the 


) Co. Lit. 72. $ Rep. 104. (b) Hale's Hiſt, C. L. 254, 65 6. 
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reſpect and awe, with which his preſence will naturally in- 
ſpire the witneſs, he is able by uſe and experience to keep 
the evidence from wandering from the point in iſſue. In 
ſhort by this method of examination, and this only, the 
perſons who are to decide upon the evidence have an op- 
portunity of obſerving the quality, age, education, under- 
ſtanding, behaviour, and inclinations of the witneſs ; in 
which points all perſons muſt appear alike, when their de- 
poſitions are reduced to writing, and read to the judge, in 
the abſence of thoſe who made them: and yet as much may 
be frequently collected from the manner in which the evi- 
dence is delivered, as from the matter of it. Theſe are a 
few of the advantages attending this, the Engliſh, way of 
giving teſtimony, ore tenus. Which was alſo indeed fami- 
liar among the antient Romans, as may be collected from 
Quinctilian (e); who lays down very good inſtructions for 
examining and cro{s-examiniag witneſſes viva voce, And 
this, or ſomewhat like it, was continued as low as rhe time 
of Hadrian (d): but the civil law, as it is now modelled, 

- rejects all public examination of witneſſes. 


As to ſuch evidence as the jury may have in their own 
conſciences, by their private know lege of facts, it was an 
antient doctrine, that this had as much right to ſway their 
judgment as the written or parol evidence which is deliver- 
ed in court. And therefore it hath been often held (e), that 
though no proofs be produced on either fide, yet the jury 
might bring in a verdi, For the cath of the jurors, to 
find according to their evidence, was conſtrued (f) to be, 
to do it according to the beſt of their own knowlege. Which 
conſtruction was probably made out of tenderneſs to ju- 
ries ; that they might eſcape the heavy penalties of an g- 
taint, in caſe they could ſhew by any additional proof, that 


(e) Hſtit. erat. J. 5. c. 7. 

(a) See his eviſtle to Varus, the 
legate or judge of Cilicix : t He- 
&« gis ſeire potes, quanta fides fit ba- 
N ** teſtibus ; p gut, ef cuus dignt- 
atis, ct Ccujus a-flimationis nt; 


1 gui ſempliciter vi int dicere; 


* utrum vun ecundemgre meditatun: 
« — attulzrint, an ad ea quae 
* interrogaveras extempire veriſimi- 
ia reſpenderint.” Ef. 21. 6. 3.) 

(e) Year book, 14 Hen, VII. 29. 
Hob. 227. 1 Lev. 87. 


(f) Vaugh, 148, 139. 


* 


their 
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their verdict was agreeable to the truth, though not accord- 
ing to the evidence produced: with which additional proof 
the law preſumed they were privately acquainted, though it 
did not appear in court. But this doctrine was gradually ex- 
ploded, when attaints began to be diſuſed, and new 7rial; 
introduced in their ſtead, For itis quite incompatible with 
the grounds, upon which ſuch new trials are every day a- 
warded, viz. that the verdict was given without, or contra- 
ry to, evidence. And therefore, together with new trials, 
the practice ſeems to have been firſt introduced (g), which 
now univerſally obtains, that if a juror knows any thing of 
the matter in iſſue, he may be ſworn as a witneſs, and give 
his evidence publicly in court, 


Wr the evidence is gone through cn both ſides, the 
judge in the preſence of the parties, the counſel, and all 
others, ſums up the whole to the jury ; omitting all ſuper- 
fluous circumſtances, obſerving wherein the main queſtion 
and principal iſſue lies, ſtating what evidence has been given 
to ſupport it, with ſuch remarks as he thinks neceſſary for 
their direction, and giving them his opinion in matters of 
Jaw ariſing upon that evidence. 


THe jury, after the proofs are ſummed up, unleſs 
the caſe be very clear, withdraw from the bar to conſider of 
their verdict : and, in order to avoid intemperance and cauſe- 
leſs delay, are to be kept without meat, drink, fire, or 
candle, unleſs by permiſſion of the judge, till they are all 
unanimouily agreed. A method of accelerating unanimity 
not wholly unknown in other conſtitutions of Europe, and 
in matters of greater concern. For by the golden bulle of 
the empire (h., ii, aſter the congreſs is opened, the electors 
delay the election of a king of the Romans for thirty days, 

they ſhall be fed only with bread and water, till the ſame 
18 accompliſhed. But if our juries cat or drink at 
al], or have any eatables about them, without con- 
{cnt of the court, and before verdict, it is fincable; and if 


(s) Styl. 233. 1 Sid. 133. (k) Ch. 2 
9a 24 they 
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they do ſo at his charge for whom they afterwards find, it 
will ſet aſide the verd. Alſo if the ſpeak with either of 
the parties or their agents, after they are gone from the bar; 
or if they receive any freſh evidence in private; or if to pre- 
vent diſputes they caſt lots for whom they ſhall find; any of 
theſe circuraſtances will entirely vitiate the verdict, And it 
has been held, that if the jurors do not agree in their verdict 
before the judges are about to leave the town, though they 
are not to be threatened or impriſoned (i), the judges are not 
bound to wait for them, but may carry them round the cir- 
cuit from town to town in a cart (k). This neceſſity of a 
total unanimity ſeems to be peculiar to our own conſtituti- 
on (I); or at leaſt, in the ad or jury of the antient 
Goths, there was required (even in criminal caſes) only the 
conſent of the major part ; and in caſe of an equality, the 
defendant was held to be acquitted (m). 


Wren they are all unanimoully agreed, the jury return 
back to the har; and, before they deliver their verdict, the 
plaintiff is bound to appear in court, by himſelf, attorney, 
or counſel, in order to anſwer the amercement to which by 
the old law he is liable, as has been formerly mentioned (n), 
in caſe he fails in his ſuit, as a puniſhment for his falſe 
claim. To be amerced, or a mercie, is to be at the king's 
20707 with regard to the fine to be impoſed ; in miſericordia 

gero falſo clamere ſua, The amercement is diſu- 

bit (he form ſtill continues; and if the plaintiff does not 
eu, no verdict can be given, but the plaintiff is ſaid to 
„ait, aon ſeguitur camorem ſuum. Therefore it is 


Le Yo! 


— 


uſual for a pf aintiff, when he or his counſel perceives that 
he has not given evidence ſufficient to maintain his iſſue, to 
be voluntarily nonſuited, or withdraw himſelf : whereupon 
the crier is ordered to call the plaintiff and if neither 
he, nor any body for him, appears, he is nonſuited. 
the jurors are diſcharged, the action is at an end, and 
the deſendant ſhall recover his coſts, The reaſon of 


(i) Mirr. e 4. F. 24. 17, 18, 1 
(k) Lib. Aff fel. 40. . 11. (in) Stiernh. J. 1. c. 4. 
(i) Sec Bari: ag ton on the !tatutes. (n) pag. 273. 


this 
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this practice is, that a nonſuit is more cligible for the 
plaintiff, than a verdict againſt him: for after a non- 
ſuit, which is only a default, he may commence the ſame 
ſuit again for the ſame cauſe of action; but after a verdict 
had, and judgment conſequent thereupon, he is for ever 
barred from attacking the defendant upon the ſame ground 
of complaint. But, in caſe the plaintiff appears, the Jury 
by their foreman deliver in their verdict, 


A VERDICT, vere dium, is either privy, or public. A 
privy verdict is when the judge hath left or adjourned the 
court ; and the jury, being agreed, in order to be delivered 
from their confinement, obtain leave to give their verdict 
privily to the judge out of court (o): which privy verdict 
is of no force, unleſs afterwards affirmed by a public verdi& 
given openly in court; wherein the jury may, if they pleaſe, 
vary from their privy verdict. So that the privy verdi& is 
indeed a mere nullity ; and yet itis a dangerous praQice, al- 
lowing time for the parties to tamper with the jury, and 
therefore very ſeldom indulged. But the only effectual and 
legal verdi& is the public verdict; in which they openly de- 
clare to have found the iflue for the plaintiff, or for the de- 
fendant : and if for the plaintiff, they aſſeſs the damages alſo 
ſuſtained by the plaintiff, in conſequence of the injury upon 
which the action is brought. 


SOMETIMES, if there ariſes in the caſe any difficult mat- 
ter of law, the jury for the ſake of better information, and 
to avoid the danger of having their verdict attainted, will 
find a ſpecial verdict; which is grounded on the ſtatute 
Weſtm. 2. 13 Edw. I. c. 30. $. 2. And herein they ſtate 
the naked facts, as they find them to be proved, and pray 
the advice of the court thereon ; concluding conditicnally, 
that if upon the whole matter the court ſhall be of opinion 
that the plaintiff had cauſe of action, they then find for the 
plaintiff ; if otherwiſe, then for the defendant. This is 


(o) If the judge hath adjourned the court to his own lodgings, and there 
receives the verdict, it is a prblie and not a privy ve: dict. 
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entered at length on the record, and afterwards argued and 
determined in the court at Weſtminſter, from whence the iſ- 
ſue came to be tried. . 


ANOTHER method of finding a ſpecies of ſpecial verdict, 
is when the jury find a verdict generally for the plaintiff, but 
ſubject nevertheleſs to the opinion of the judge or the court 
above, on a ſpecial cafe ſtated by the counſel on both ſides 
with regard to a matter of law; which has this advantage 
over a ſpecial verdict, that it is attended with much leſs ex- 
pence, and obtains a much ſpeedier deciſion; the poſtea (of 
which in the next chapter) being ſtayed 1 in the hands of the 
officer of nf! prius, till the queſtion is determined, and the 
verdi&t is then entered for the plaintiff or defendant as the 
caſe may happen, But, as nothing appears upon the record 
but the general verdict, the parties are precluded hereby 
from the benefit of a writ of error, if diffatisfied with the 
judgment of the court or judge upon the point of law. 
Which makes it a thing to be wiſhed, that a method could 
be deviſed of either leſſening the expence of ſpecial verdicts, 
or elſe of entering the caſe at length upon the pen. But 
in both theſe inſtances the jury may, if they think proper, 
take upon themſelves to determine at their own hazard, 
the complicated queſtion of fact and law; and, without ei- 
ther ſpecial verdict or ſpecial caſe, may find a verdict abſo- 
lately either for the plaintiff or defendant (p). 


WI EN the jury have delivered in their verdict, and it is 
recotded in court, they are then diſcharged. And fo ends 
the trial by jury : a trial, which beſides the other vaſt ad- 
vantages which we have occaſionaliy obſerved in its progreſs, 
is alſo as expeditious and cheap, as it is convenient, equita- 
ble, and certain; for a commiſſion out of chancery, or the 
civil law courts, for examining . witneſſes in one cauſe 
will frequently laſt as long, and of courſe be full as 
expenſive, as the trial of a hundred iſſues at nf priv: - 
and yet the fact cannot be determined by ſuch com- 


(p) Litt. C. 326, 
| miſtoner; 


[ 
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miſſioners at all; no, not till the depoſitions are publiſhed 
and read at the hearing of the cauſe in court. 

Uron theſe accounts the trial by jury ever has been, and 
I truſt ever will be, looked upon as the glory of the Engliſh 
law. And, if it has fo great an advantage over others in re- 
gulating civil property, how much muſt that advantage be 
heightened, when it is applied to criminal caſes ! But this 
we muſt refer to the enſuing book of theſe commentaries : 
only obſerving for the preſent, that it is the moſt tranſcen- 
dent privilege which any ſubje& can enjoy, or with for, that 
he cannot be affected either in his property, his liberty, or 
his perſon, but by the unanimous conſent of twelve of his 
neighbours and equals. A conſtitution, that J may venture 
to affirm has, under Providence, ſecured the juſt liberties of 
this nation for a long ſucceſſion of ages. And therefore a 
celebrated French writer (q), who concludes, that becauſe 
Rome, Sparta, and Carthage have loſt their liberties, there- 
fore thoſe of England in time muſt periſh, ſhould have re- 
collected that Rome, Sparta, and Carthage were ſtrangers 
to the trial by) jury. 


GREAT as this eulogium may ſeem, it is no more than 
this admirable conſtitution, when traced to its principles, 
will be found in ſober reaſon to deſerve. The impartial ad- 
miniſtration of Juſtice, which ſecures both our perſons and 
our properties, is the great end of civil ſociety. But if that 

* be entirely entruſted to the magiſtracy, a ſele& body of men, 
and thoſe generally ſelected by the prince or ſuch as enjoy 
the higheſt offices in the ſtate, their deciſions, in ſpight of 
their own natural integrity, will have frequently an involun- 
tary biaſs towards thoſe of their own rank and dignity : it is 
not to be expected from human nature, that he fer ſhould 
be always attentive to the intereſts and good of 7he many. 
On the other hand, if the power of judicature were pla- 
ced at random in the hands of the multitude, their deciſions 

BH would be wild and capricious, and a new rule of action 


Iq) Menteſq. Sp. L. xi. 6. 
would 
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would be every day eſtabliſhed in our courts. It is wiſely 
therefore ordered, that the principles and axioms of law, 
which are general propofitions, flowing from abſtracted rea- 
fon, and not accommodated to times or to men, ſhould bs 
depoſited in the breaſts of the judges, to be occafionally ap- 
plied to ſuch facts as come properly aſcertained before them. 

For here partiality can have little ſcope : the law is well 
known, and is the ſame for all ranks and degrees; it follows 
as a regular concluſion from the premiſes of fact 'pre-eſta- 
bliſhed. But in ſettling) and adjuſting a queſtion of fact, 

when intruſted to any ſingle magiſtrate, partiality and injuſ- 
tice have an ample field to range in; either by boldly aſſert- 
ing that to be proved which is not fo, or more artfully by 
ſuppreſſing ſome citcumſtances, ſtretching and warping 
others, and diſtinguiſhing away the remainder, Here there- 
fore a competent number of ſenſible and upright jury- 
men, choſen by lot from among thoſe of the middle rank, 

will be found the beſt inv eſtigators of truth, and the ſureſt 
guardians of public juſtice. Hor the moſt powerful indivi- 
dual in the ſtate will be cautious of committing any flagrant 
invaſion of ancther's right, when he knows that the fact of 
his oppreſſion muſt be examined and decided by twelve in- 
diſferent men, not appointed till the hour of trial; and that, 
when once the fact 1s aſcertained, the law muſt of courſe 
redreſs it. This therefore preſerves in the hands of the 
people that ſhare whic!: they ought to have in the admin 
ration of public juſtice, and prevents the encroachme:;t; 
of the more powerful and wealthy citizens. Every new tri- 
bunal, erected for the deciſion cf facts, without the inter- 
vention of a jury, (whether compoſed of juſtices of the 
peace, committioners of the revenue, judges of a court of 
conſcience, or any other ſtanding magiſtrates) is a ſtep to- 
wards eſtabliſhing ariſtocracy, the moſt oppreſſive of abſo- 
Jute governments. The feodal ſyſtem, which, fer the fake 
of military ſubordination, purſued an ariſtocratical plan in 
all its arrangements of property, had been intolerable 

in times of peace, had it not been wiſely counterpoiſec 
by that privilege, ſo univerſally diffuſed through every 
part of it, the trial by the feodal peers. And in every 


COUNT! i * 
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country on the continent, as the trial by the peers has been 
gradually diſuſed, ſo the nobles have increaſed in power, 
till the ſtate has been torn to pieces by rival factions, and 
oligarchy in effe& has been eſtabliſhed, though under the 
{ſhadow of regal government; unleſs where the miſerable 
commons have taken ſhelter under abſolute monarchy, as 
the lighter evil of the two. And, particularly, it is a cir- 
cumſtance well worthy an Engliſhman's obſervation, that in 
Sweden the trial by jury, that bulwark of northern liberty, 
which continued in its full vigour ſo lately as the middle of 
alt century (r), is now fallen into diſuſe (s): and that 
there, though the regal power is in no country fo cloſely 
limited, yet the liberties of the commons are extinguiſhed, 
and the government is degenerated into a mere ariſtocra- 
Cy (t). It is therefore, upon the whole, a duty which eve- 
ry man owes to his country, his friends, his. poſterity, and 
himſelf, ro maintain to the utmoſt of his power this valuable 
conſtitution in all its rights ; to reſtore it to its antient dig- 
nity, if at all impaired by the different value of property, or 
otherwiſe deviated from its firſt inſtitution; to amend it, 
wherever it i; defeCtive; and, above all, to guard with the 
moſt jealous circumſpection againſt the introduction of new 
and arbitrary methods of trial, which under a variety of 
plauſible pretences, may in time imperceptibly undermine 
this beſt preſervative of Eng'iſh liberty. 


YET, after all, it muſt be owned, that the beſt and moſt 
effectual method to preſerve and extend the trial by jury in 
practice, would be by endeavouring to remove all the de- 
teas, as well as to improve the advantages, incident to this 
mode of enquiry. If juſuce is not done to the entire ſatis- 
faction of the people, in this method of deciding facts, in 
ſpite of all encomiums, and panegyrick on trials at the com- 
mon law, they will reſort in ſearch of that juſtice to another 
tribunal; though more dilatory, though more expenſive, 
though more arbitrary in its frame and conſtitution, If 


(r) 2 Whitelocke of parl. 427. (t) Bid. 17. 
(-) Mod. Us. Hitt, zxxiii. 23. > 2 
: juſtice 
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juſtice is not done to the crown by the verdict of a jury, the 


neceſſities of the public revenue will call for the erection of 
ſummary tribunals. The principal defects ſeem to be, 


1. THE wint of a complete diſcovery by the oath of the 
parties. This each of them is now intitled to have, by going 
through the expence and circuity of a court of equity, and 
therefore it 1s ſometimes had by conſent, even in the courts 
of law. How far ſuch a mode of compulſive examination is 
agreeable to the rights of mankind, and ought to be introdu- 
ced in any country, may be a matter of curious diſcuſſion, 
but is foreign to our preſent enquiries. It has long been in- 
troduced and eſtabliſhed in our courts of equity, not to 
mention the civil law courts ; and it ſeems, the height of ju- 
dicial abſurdity, that in the ſame cauſe, between the ſame 
parties, in the examination of the ſame facts, a diſcovery by 
the oath of the parties ſhould be permitted on one ſide of 
Weſtminſter-hall, and denied on the other: or that the 
judges of one and the ſame court thould be bound by law to 
reje& ſuch a ſpecies of evidence, if attempted on a trial at 
bar; but, when ſitting the next day as a court of equity; 
ſhould be obliged to hear fuch examination read, and to 
found their decrees upon it. In ſhort, common reafon will 
te'l us, that in the ſame country, governed by the ſame 
laws, ſuch a mode of enquiry ſhould be univerſally admit- 
ted, or elſe univerſally rejected. 

2. A sEconD defect is of a nature ſomewhat ſimilar to 
the firſt : the want of a compulſive power for the production 
of books and p pers belon-ing to the »arties, In the hands 
of third perſons they can generally be obtained by rule of 
court, or by adding a ci2afe of requifiticn to he writ of /ub- 
poena, which is then called a ſubpoena ſuces terum, But, in 
mercantile tranſactions eſpecially, the ſight of the party's 
own books is frequently deciſive ; ſuch, for inſtance, as the 
daybook of a trader, where the tranſaction muſt be re- 
cently entered, as really un deritood at the time; though 
ſubſequent events may tempt him to give it a different co- 
lour. And as, this evidence may be finally obtained, 
g and 
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and produced on a trial at law, by the eireuitous courſe of 
filing a bill in equity, the want of an original power for the 
ſame purpoſes in the courts of law is liable to the ſame obſer- 
vations as were made on the preceding article. 


3. Avorntzx want is that of powers to examine wit- 
neſſes abroad, and to receive their depoſitions in writing, 
where the witneſſes reſide, and eſpecially when the cauſe of 
action ariſes in a foreign country. To which may be added the 
power of examining witneſſes that are aged, or going abroad, 
upon interrogatories de bene e; to be read in evidence if 
the trial ſhould be deferred till after their death or depar- 
ture, but otherwiſe to be totally ſuppreſſed. Both theſe are 
now very frequently effected by mutual conſent, if the par- 
ties are open and candid ; and they may alſo be done indi- 
rectly at any time, through the channel of a court of equity : 
but ſuch a practice has never yet been directly adopted (u) as 
the rule of a court of law. 


4. Tye adminiſtration of juſtice, ſhould not only be 
chaſte, but (like Cæſar's wife) ſhould not even be ſuſpect- 
ed. A jury coming from the neighbourhood is in ſome re- 
ſpects a great advantage; but is often liable to ſtrong objec- 
tions: eſpecially in ſmall juriſdictions, as in cities which are 
counties of themſelves, and ſuch: where aſſiſes are but ſel- 
dom holden : or where the queſtion in diſpute has an ex- 
tenſive local tendency ; where a cry has been raiſed and the 
paſſions of the multitude been inflamed; or where one of 
the parties is popular, and the other a ſtranger or obnoxi- 
ous. It is true that if a whole county is intereſted in the 
queſticn to be tried, the trial by the rule of law (w) muſt be 
in ſome adjoining county: but, as there may be a ſtrict intereſt 
ſo minute as not to occaſion any biaſs, ſo there may be the 
ſtrongeſt biaſs, where the whole county eannot be ſaid to have 
any pecuniary interell. In all theſe caſes, to ſummon a jury, 
labouring under local prejudices, is laying a ſnare for their 
conſciences: and, though they ſhould have virtue and vi- 


Iv) Sce pag. 75. (w) tra. 177. 
Tour 
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gour of mind ſufficient to keep them upright, the parties will 
grow ſuſpicious, and reſort under various pretences to ano- 
ther mode of trial. The courts of law will therefore in 
tranſitory actions very often change the venue, or county 
wherein the cauſe is to be tried (x): but in /zcal actions, 
though they ſometimes do it indirectly and by mutual con- 
ſent, yet to effect it directly and abſolutely, the parties are 
driven to the delay and expence of a court of equity ; where, 
upon making out a proper caſe, it is done upon the ground 
of being neceſſary, to a fair, impartial, and ſatisfactory 
trial (y). ['f | 


Tux locality of trial required by the common law ſeems 
a conſequence of the antient locality of juriſdiction. All over 
the world, actions tranſitory follow the perſon of the defen- 
dant, territorial ſuits muſt be diſcuſſed in the territorial tri- 
bunal. I may ſue a Frenchman here for a debt contracted 
abroad ; but lands lying in France mult be ſued for there; 
and Engliſh lands muſt be ſued for in the kingdom of Eng- 
Jand. Formerly they were uſually demanded only m the 
court-baron of the manor, where the ſteward could ſummon 
no jurors but ſuch as were the tenants of the lord. When 
the cauſe was removed to the hundred court, (as ſeems to 
have been the courſe in the Saxon times) (z) the lord of the 
hundred had a farther power, to convoke the inhabitants of 
different vills to form a jury; obſerving probably always to 
intermix among them a ſtated number of tenants of that ma- 
nor wherein the diſpute aroſe, When afterwards it came to 
the county court, the great tribunal of Saxon juſtice, the 
ſheriff had wider authority, and could impanel a jury from 
the men of his county at large : but was obliged (as a mark 
of the original locality of the cauſe) to return a competent 
number of hundredors ; omitting the inferior diſtinction, if 
indeed it ever exiſted, And when at length, after the con- 
queſt, the king's juſticiars drew the cognizance of the cauſe 


(x) See pag. 294. Devonſhire and the miners of the 
(y) This, among a number of county of Derby, A. D. 1762. 
other inſtances, was the caſe of the (2) LL, Ed, Cn. c. 32. Wilk. 
iſſues directed by the houſe of lords 203. 
in the cauſe between the duke of 


from 
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from the county court, though they could have ſummoned 
a jury from any part of the kingdom, yet they choſe to 
take the cauſe as they found it, with all its local appen- 
dages ; triable by a ſtated number of hundredors, mixed 
with other freeholders of the county. The reſtriction as 
to hundredors hath gradually worn away, and at length 
intirely vaniſhed (a) ;. that of counties ſtill remains, for ma- 
ny beneficial purpoſes: but,, as the, king's. courts have a 
juriſdiction co-extenſive with the kingdom, there ſurely 
can be no impropriety in departing from the general rule, 
when the great ends of juſtice warrant and require an ex- 
— 


| I nave ETA to. wack theſe defects, that the juſt pane- 
gyric, which I have given on the trial by jury, might ap- 
pear to be the reſult of ſober reflection, and not of enthu- 
ſiaſm or prejudice. But ſhould they, after all, continue 
unremedied and unſupplied, Rill (with all its imperfecti- 
ons) I truſt that this mode of deciſion will be found the 
beſt criterion, for inveſtigating the truth of facts, that was 
ever eſtabliſhed in any country. 


(a) See pag. 380. 
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CHAPTER THE TWENTY FOURTH. 


Or JUDGMENT, axp irs INCIDENTS. 


| In the following chapter we are to conſider the tranſacti- 
ons in a-cauſe, next immediately ſubſequent to arguing 
the demurrer, or trial of the iſſue. 


Ir the iſſue be an iſſue of fact; and, upon trial by any of 
the methods mentioned in the two preceding chapters, it be 
found for either the plaintiff or defendant, or ſpecially ; or 
ii the plaintiff makes default, or is nonſuit; or whatever, in 
ſhort, is done ſubſequent to the joining of iſſue and awarding 
the trial, it is entered on record, and is called a paſtea (a), 
The ſubſtance of which is, that pot, aftertuvards, the ſaid 
plaintiff and defendant appeared by their attornies at the 
place of trial; and a jury, being ſworn, found ſuch a ver- 
dict; or, that the plaintiff after the jury ſworn and made 
default, and did not proſecute his ſuit ; or, as the caſe may 
happen. This is added to the roll, which is now returned 
to the court from which it was ſent; and the hiſtory of the 
cauſe, from the time it was carried out, is thus continued 


by the pe/7ca, 


(:) Angens, Ne. II. 4. 6 
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Nxxr follows, xthly, the judgment of the court upon 
what has previouſly paſſed ; both the matter of law and 
matter of fact being now fully weighed and adjuſted, 
Judgment may however for certain cauſes be /#/pended, or 
finally arreſted : for it cannot be entered till the next term 
after trial had, and that upon notice to the other party. 
So that if any defect of juſtice happened at the trial, 
by ſurprize, inadvertence, or miſconduct, the party may 
have relief in the court above, by obtaining a new trial ; or 
if, notwithſtanding the iſſue cf fact be regularly decided, it 
appears that the complaint was either not actionable in itſelf, 
or not made with ſufficient preciſion and accuracy, the par- 
ty may ſuperſede it, by arreſting or ſtaying the judgment. 


1. CavsEs of ſuſpending the judgment by granting a new 
trial, are at preſent wholly extrinſic, arriſing from matter 
foreign to or dehors the recotd. Of this ſort are want of no- 
tice of trial ; or any flagrant miſbehaviour of the party pre- 
vailing towards the jury, which may have influenced their 
verdict; or any groſs miſbehaviour of the jury among them - 
felves : alſo if it appears by the judge's report, certified to 
the court, that the jury have brought i in a verdict without or 
contrary to evidence, ſo that he is reaſonably diſſatisfied 
therewith (b); or if they kave given exorbitant damages (c); 
or if the judge himſelf has miſ- directed the jury, fo thaf 
they found an unjuſtifiable verdict; for theſe and other rea- 
ſens of the like kind, it is the practice of the court to award a 
veto, or ſecond, trial. But if two juries agree in the ſame 
or a ſimilar verdict, a third trial is feldom awarded (d): for 
the law will not readily ſuppoſe, that the verdict of any one 
ſubſequent jury can countervail the oaths of two preceding 
ones. 

THe exertion of theſe ſuperintendent powers of the king's 
courts, in jetting aſide the verdict of a jury and orantins a 
new trial, on account of miſbehaviour in the juror-, is of a 


ld. Lav cf A, grins, 303, 4. | (<) 6 Mod. 21. Salk. 649. 
! Comb. 307. 
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date extremely antient. There are inſtances, in the year 
books of the reigns of Edward III (e), Henry IV (f), and 
Henry VII (g), of Judgments being ſtayed (even after a 
trial at bar). and new verire's awarded, becauſe the jury had 
eat and drank without conſent of the judge, and becauſe the 
plaintiff had privately given a paper to a jury-man before he 
was ſworn, And upon theſe the chief juſtice, Glyn, in 
1655, grounded the firft precedent that is reported in our 
books (h) for granting a new trial upon account of exceſſive. 
damages | given by the j Jury: apprehending with reaſon, tliat 
notorious partiality in the jurors was à principal ſpecies of 
miſbehaviour. And, a few years before, a practice took 
riſe in the common pleas (i); of granting new trials upon the. 
mere certificate of the judge, unfortified By any report cf the 
evidence, that the verdict had paſſed againſt his opinion; Fs 
though juſtice Rolle (who allowed of new trials in caſe of 
miſbehaviour, ſurprize, or fraud, or if the verdict was no- 
toriouſly contrary to evidence) (k) refuſed to adopt that prac- 
tice in the court of king's bench. And at that time it was 
clearly held for law (I), that whatever matter was of force 
to avoid a verdict; ought to be returned upon the p-/?ca, and 
not merely ſurmiſed to the court ; leſt poſterity ſhould won- 
der why a new venire was awarded, without any ſufficient 
reaſon appearing upon the record. But very early in the 
reign of Charles the ſecond new trials were granted upon 
affdavits m); and the former ſtrianels of the courts of law, 
in reſpect of new trials, having driven many parties into 
equity to be relieved from oppreſſive verdicts, they are now 
more liberal in granting them: the maxim at preſent adopt- 
ed being this, that tin all caſes of moment) where juſtice is 
not done upon one trial, the injured party is intitled to ano- 
ther (n). 


(e) 24 Ede. III. 24. Bro. Abr. 7. (i) Ibid. 138. 


verdite. 7. (k) i Sid 236. S'yl. pra. Reg. 
(f) 11 Hes. IV. 18. Bro. Abr. t. 310. 311. edit. 1657. 

engeef. 78 (1) Cro. EI z. 616. Palta. 335. 
tel 14 Hen, VII. 1. Bro. Abr. t. (m) 1 Sid. 238. $ Lev. 140 
wrdite, 18. (n) 4 Derr. 395. 


4 * Seyl. 466. 
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FORMERLY the only remedy for reverſal of a verdict un- 
duly given, was by writ of attaint ; of which we ſhall ſpeak 
in the next chapter, and which is at leaſt as old as the inſti- 
tution of the grand aſſiſe by Henry II (o', in lieu of the. 
Norman trial by battel. Such a ſanction was probably 
thought neceſſary, when, inſtead of appealing to Providence 
for the deciſioa of 3 dubicus right, it was referred to the 
cath of fallible gr perhaps corrupted men. Our anceſtors 
ſaw, that a jury might give an erroneous verdict; and, if 
they did, that it ought nat finally to conclude the queſt on 
in the firſt inſtance: but the remedy, which they provided, 
ſhews the ignorance and ferocity of the times, and the ſim- 
plicity of the points then uſually litigated in courts of juſtice. 
They ſuppoſed that, the law being told fo the jury by the 
judge, the proof of fact muſt be always ſo clear, that, if 
they found a wrong verdict, they muſt be wilfully and cer- 
ruptly perjured. Whereas a juror may find a juſt verdiQ, . 
from unrighteous motives, which can only be known to the 
great ſearcher of hearts ; and he may, on the contrary, find 
a verdict very manifeſtly wreng, without any bad motive at 
all; from inexperience in buſineſs, incapacity, miſappre- 
— inattentjon to circumſtances, and a thoufand other 
innocent cauſes. But ſuch a remedy as this laid the injured 
party under an inſuperable hardſhip, by making a convicticn 
ch the . for perjury the con fon of his redreſs, 


Tas judges ſaw this; and very early, even for the miſbe- 
haviour of jurymen, inſtead of proſecuting the writ of attaint, 
awarded a ſecond trial: and ſubſequent reſolutions, for more 

than a century paſt, have fo extended the benefit of this re- 
medy, thatthe attaint is now as obſolete as the trial by bat- 
tel which it ſucceeded : and we ſhall probably ſee the revival 
of the one as ſoon as the revival of the other. And here [ 
cannot but again admire (p) the wiſdom of ſuffering time to 
bring to perfeQion new remedies, more eaſy and beneficial 
to the ſubject; which, by degrees, from the experience and 


lo) Ipfi regali inflitaticni elegan= (1) See pag, 268. 
ter inſerta. (Glav. J. 4. c. 19.) 
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approbation of the people, ſuperſede the neceſſity or delirg 
of uſing or continuing the old. . 


It every verdict was final in the firſt inſtance, it would tend 
to deſtroy this valuable method of trial, and would drive 
away all cauſes of conſequence to be decided according to the 
forms of the imperial law, upon depofitions in writing ; 
which might be reviewed in a courſe of appeal. Cauſes of 
great importance, titles to land, and large queſtions of com- 
mercial property, come often to be tried by a jury, merely 
upon the general ifſue : where the facts are complicated and 
iatricate, the evidence of great length and variety, and 
ſometimes contradicting each other; and where the nature 
of the diſpute very frequently introduces nice queſtions and - 
ſubtilties of law. Either party may be ſurprized by a piece 
of evidence, which (had he known of its production). he 
could have explained or 'anſwered ; or may be puzzled by a 
legal doubt, which a little recollection would have ſolved. 
In the hurry of a trial the ableſt judge may miſtake the law, 
and miſdirect the jury: he may not be able ſo to ſtate and 
range the evidence as to lay it clearly before them; nor to 
take off the artful impreſſions which have been made on 
their minds by learned and experienced advocates. The 
jury ere to give their opinion igHanter: that is, before they 
ſeparate, eat, or drink. And under theſe circumſtances the 
molt intelligent and beſt ingentioned men may bring in a 


verdict, which they themſelves upon cool del: beration would 
with to reverſe. 


Nr to doing right, the great object in the adminiſtra- 
tion cf public juſtice ſhould be to vive public ſatisfaction. 
If the verdict be able to many objections and doubts in the 
opinicn of his counſel, or even in the opinion of by-ſtanders, 
no party would go away ſatisfied unleſs he had a proſpect of 
reviewing it. Such doubts would with him be deciſive : he 
would arraign the determination as manifeſtly unjuſt ; and 


abhor a tribunal which he imagined had done him an injury 
without a pcſſibility of redreſs, 


GRANTING. 


Ch. 24. WronGs. 391 


GrAnTING a new trial, under proper regulations, cures 
all theſe inconveniences, and at the ſame time preſerves intire 
and renders perfect that moſt excellent method of deciſion, 
which is the glory of the Engliſh law. A new trial is a re- 
hearing of the cauſe before another jury, but with as little 
prejudice to either party, as if it had never been heard be- 
fore. No advantage is taken of the former verdict on the 
one ſide, or the rule of court for awarding ſuch ſecond trial 
on the other: and the ſubſequent yerdict, though contrary 
to the firſt, imports no title of blame upon the former jury ; 
who, had they poſſeſſed the ſame lights and advantages, 
would probably have altered their own opinion. The par- 
ties come better informed, the counſel better prepared, the 
law is more fully underſtood, the judge is more maſter of the 
ſubje& ; and nothing is now tried but the real merits of the 
caſe. 


A $UFFICIENT ground muſt however be laid before the 
court, to ſatisfy them that it is neceſſary to juſtice the cauſe 
ſhould be farther conſidered. If the matter be ſuch, as did 
not or could not appear to the judge who preſided at 17% 
Frius, it is diſcloſed to the court by affidavit : if it ariſes 
from what paſted at the trial, it is taken from the judge's in- 
formation; who uſually makes a ſpecial and minute report 
of the evidence. Counſel are heard on both ſides to impeach 
or eſtabliſh the verdict, and the court give their reaſons at 
large why a new examination ought or ought not to be al- 
lowed. The true import of the evidence is duly weighed, 
falſe colours are taken off, and all points of law which aroſe 


at the trial are upon full deliberation clearly explained and 
{cttled. 


Nor do the courts lend too eaſy an ear to every applicati- 
on for a review of the former verdict, They muſt be fa- 
tisfied, that there are ſtrong probable grounds to ſuppoſe 
that the merits have not been fairly and fully diſcuited, and 
that the deciſion is not agreeable to the juſtice and truth of 
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the caſe. A new trial is not granted, where the value is tos 
inconſiderable to merit a ſecond examination. It is not 
granted upon nice and formal objections, which do not go 
to the real merits. It is not granted in caſes of ſtrict right 
or /ummum jus, where the rigorous exaction of extreme legal 
juſtice is hardly reconcileable to confeience.. Nor is it grant- 
ed where the ſcales of evidence hang nearly equal: that, 
which leans againſt the former verdict, 2 wy very 


ſtrongly to Aae A 


Iy granting fuck farther trial (which is matter of found 
diſcretion) the court has alſo an opportunity, which it ſel- 
dom fails to improve, of fupplying thoſe defects in this 
mode of trial which were ſtated in the preceding chapter; 
by laying the party applying under all ſuch equitable terms, 
as his antagoniſt ſhall deſire and mutually offer to comply 
with : ſuch as the diſcovery of ſome facts upon oath ; the 
admiſſion of others, not intended to be litigated ; the pro- 
duction of deeds, books, and papers; the examination of 
witneſſes, ' infirm or going beyond ſea; and the like. And 
the delay and expence of this proceeding are ſo ſmall and 
trifling, that it never can be moved for to gain time or to 
oratify humour. The motion muſt be made within the firſt 
four days of the next ſucceeding term; within which term it, 
is uſually heard and decided. And it is worthy obſervation, 
how infinitzly ſuper ior to all others the trial by jury approves 
itſelf, evert in the very mode of its reviſion. In every other 
country of Europe, and in thoſe of our own tribunals which 
conform themſelves to the proceſs of the civil law, the par- 
ties are at liberty, whenever they pleaſe, to appeal from day 
to day and from court to court upon queſtions merely of 
fat; which is a perpetual ſource of obſtinate chicane, delay, 
and expenſive R_ g). 3 us no new trial is allow- 


(q) Not meny years ago an appeal was finally des of in April 1749: 
wa: brought te te houſe of ord- the queſtion being only on the pro- 
from the court of ſeſſion in Scotland, perty in an ox, adjudged to be of 
in a cauſe betwern Napier and Mac- the value of three guinea*s, No 
farlane. It was inſtituted in March © picue or ſpirit could have made ſuch 
1745; and, af er many inte:l.cutory a cauſe in the court of king's bench 
orders and ſentences below, appeal- or common plces, have laſted a tenth 
ed frem ard reheard as far as the of the time, or have coſt a twerti- 
done of groceed nge wou'd admit, eth park oi the ExPence, 

ed, 
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ed, unleſs there be a manifeſt miſtake, and the ſubject mat- 
ter be worthy of interpoſition. The party who thinks him- 
ſelf aggrieved may ſtill, if he pleaſes, have recourſe to his 
writ of attaint after judgment; ; in the courſe of the trial he 
may demur to the evidence, or tender à bill of exceptions. 
And, if the firſt is totally laid aſide, and the other two very 
ſeldom put in practice, it is becauſe long experience hag 
ſhewn, that a motion for a ſecond trial is the ſhorteſt; 
cheapeſt, and moſt effectual cure for all imperfections in the 
verdict ;- whether they ariſe trom the miſtakes of the parties 
n of their counſel or. mp or even Fat wy 
judge or Jury. fs on 

2. Aunnere of judgment ariſe from intrinfi cauſes, ap- 
pearing upon the face of the record. Of this kind are, firſt, 
where the declaration varies totally from the original writ ; as 
where the writ is in debt or detinue, and the plaintiff, de- 
clares in an action on the caſe for an unt: for, the ori- 
ginal writ out of chancery being the foundation and warrant 
of the whole proceedings in the common pleas, if the de- 
claration does not purſue the nature af the writ, the court's 
authority totally fails. Alſo, ſecondly, where the verdict 


= materially differs from the pleadings and iſſue thereon: as 


if, in an action for words, it is laid in the declaration that 
the defendant faid, ** the plaintiff 75 x bankrupt ;” and the 
verdict finds ſpecially that he faid,” the plaintiff 2070 be a 
bankrupt.” Or, thirdly, if the cafe laid in the declaration 
js not ſufficient in point of law to found an action upon. 
And this is an invatiable rule with regard to arreſts of judg- 
ment upon matters of law, “ that whatever is alledged in 
{© arreſt of judgment muſt be ſuch matter, as would upon 
e demurrer. have been ſufi-ient to overturn the action or 
© plea.” As if, on an action for flander in calling the 
plaintiff a Jew, the defendant denies the words, and iſſue is 
joined thereon ; now, if a verdict be found for the plaintiff, 
that the words were actually ſpoken, whereby the fact is eſ- 
tabliſhed, till the defendant may move in arreſt of judgment, 
that to call a man a Jew is not actionable: and, if the court 
be or that opinion, the judgment ſhall be arreſted, and ne- 

"0 5 ver 
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ver entered for the plaintiff. But the rule will not hold : 
converſo, that every thing that may be alleged as cauſe of 
« gemurrer will be good in arreſt of judgment:“ for if a de- 
claration or plea omits to ſtate ſome particular circumſtance, 
without proving of which, at the trial, it is impoſſible to 
ſupport the action or defence, this omiffion ſhall be atded by 
a verdict. As if, in an action of treſpaſs, the declaration 
goth not allege that the treſpaſs was committed err any cer- 
tain day (r); or if the defendant juſtifies, by preſeribing for 
a right of common for his cattle, and does not plead that his 
cattle were {vant and cauchant on the land (s); though ei- 
ther of theſe defects might be good cauſe to demur to the 
declaration or plea, yet if the adverſe party omits to take ad- 
vantage of ſuch omiſſion in due time, but takes iſſue, and 
has a verdict againſt him, theſe exceptions cannot after ver- 
dict be moved in arreſt of judgment. For the verdict aſcer- 
tains thoſe facts, which before from the inaccuracy of the 
pleadings might be dubious ; ſince the law will not fappoſe, 
that a jury under the inſpection of a judge would find a ver- 
dict for the plaintiff or defendant, unleſs he had proved 
thoſe circumſiances, without which his general allegation 
is defective (t). Exceptions therefore, that are moved in 
atreſt of judgment, muſt be much more material and glaring 
than ſuch as will maintain a demurrer: or, in other words, 
many inaccuracies and omiſſions, which would be fatal, if 
early obſerved, are cured by a ſubſequent verdict; and not 
ſuffered in the laſt ſtage of a cauſe, to unravel the whole 
proceedings. But it the thing omitted be effential to the 
action or defence, as if the plaintiff does not merely ſtate his 
title in a defective mannner, but ſets forth a title that is to- 
tally defective in itſelf (u), or if to an action of debt the 
defendant pleads not guilty inſtead of nil debet (w), theſe 
cannot be cured by a verdi& for the plaintiff in the firſt 
caſe, or for the defendant in the ſecond, 


(r) Carth. 389. (u) Salk. 36s. 
) Cro. Jac. 44. (w) C:o. Eliz. 778. 
t) 1 Mod, 292. 


Ir, 


Ch. 24. WaronNnGs. 395 


Ir, by the miſconduct or inadvertence of the pleaders, 
the iſſue be joined on a fact totally immaterial, or inſuffici- 
ent to determine the right, ſo that the court upon the find- 
ing cannot know for whom judgment ought to be given; 
as if, on an action on the cafe in M umpſit againſt an execu- 
ter,, he pleads that he himſelf (inſtead of the teſtator) made 
no ſuch promiſe (x); or if, in an action of debt on bond 
conditioned to pay money on or before a certain day, the 
defendant pleads payment on the day (y) (which, if tound 
for the plaintiff, would be inconcluſive, as it might have 
been paid before) in theſe caſes the court will after verdict 
award a replæader, quod partes replacttent : unleſs it appears 
from the whole record that nothing material can poſſibly be 
pleaded in any ſhape whatſoever, and then a repleader would 
be ſruitlels (z). And, whenever a repleader is granted, the 
pleadings muſt begin de novo at that ſtage of them, whether 
it be the plea, replication, or rejoinder, c. wherein there 


appears to have been the firſt defect, or deviation from the 
regular courle (a). 


Ir judgment is not by ſome of theſe means arreſted with- 
in the firſt four days of the next term after the trial, it is 
then to be entered on the roll, or record. Judgments are 
the ſentence of the law, pronounced, by the court upon the 
matter contained in the record; and are of four ſorts. Firſt, 
where the facts are confeſſed by the parties, and the law de- 
termined by the court; as in caſe of judgment upon demar- 
rer. ſecondly, where the law is admitted by the parties, 
and the facts diſputed ; as in caſe of judgment cn a verdict : 
thirdly, where both tha fact and the law ariſing thereon: are 
admitted by the defendant : which is the caſe of judgtnents 

by confeſſion or default : or, laſtly, where the plaintiff is con. 
vinced that either fact, or law, or both, are inſufficient to 
ſupport his action, and, therefore abandons or withdraws 


his proſecution ; which 1 is the cale | in Juogments upon a non- 
ſuit or ret! axit, 


(x) 2 Ventr. 196, (2) 4 Burr. zo, 302. 
(5) Stra. 994» 2 Raym. 458. Balk. 579. 
„ Tag- 


U 

n 

f 

1 | 
y | 
j 


396  ParIvATE. Book Ill. 


Tux judgment, though dug or awarded by the 
judges, is not their determination or ſentence, but the de- 


termination and ſentence, of the law. It is the concluſion 


that naturally and regularly follows from the premiſes of law 
and fact, which ſtand thus: againſt him, who hath rode 
over my corn, I may recover damages by law ; but A hath 
rode over my corn; therefore I ſhall recover damages againſt 
A. If the major propoſition be denied, this is a demurrer 
in law : if the minor, it is then an iſſue o fact: but if both 
be confeſſed (or determined) to be right, the concluſion or 
judgment of the court cannot but follow. Which judg- 
ment or concluſion depends not therefore on the arbitrary 
caprice of the judge, but on the ſettled and invariable prin- 
ciples bf juſtice. The judgment, in ſhort, is the remedy 
preſcribed' by lau for the redreſs of injuries; and the ſuit or 
action is the vehicle or means of adminiftring it. What 
that remedy may be, is indeed the reſylt of deliberation and 
ſtudy to point out, and therefore the ſtyle of the rung is, 
not that it is decreed or reſolved by the court, for then the 

zadzment might appear to be their own ; but, “it is con- 
lidered,” canfe idergtum ft per curiam, that the plaintiff do re- 
cbver his damages, his debt, his poſſeſſion, and the like; 
which implies that the judgment is none of their own ; but 
the act of law, pronounced and declared by the court, after 


due deliberation and enquiry. 


5 


ALL theſe ſpecies of judgments are either interlocutory or 
final. Tnterlecutory judgments are ſuch as are given in the 
middle of a cauſe upon a plea, proceeding, or default, 
which is only intermediate, and does not finally determine 
or complete the ſuit. Of this nature are all judgments 
jor the plaintiff upon pleas in abatement of the ſuit or acti- 
on: in which it is conſidered by the court, that the de- 
tendant do anſwer over, reſpondeat ouſter ; that is, put in a 
more ſubſtantial plea (b). It is eaſy to obſerve, that the 
judgment here given is not final, but merely interlocu- 


(b) 2 Saund. 30, 
tory ; 


o 
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tory; for there are afterwards farther proceedings to be had, 
when the defendant hath put in a better anſwer, | 


Bor the interlocutory judgments; moſt uſually ſpoken of, 
are thoſe incomplete judgments, whereby the right of the 
plaintiff is indeed eſtabliſhed, but the guantum of damages 
ſuſtained by him is not aſcertained : which is a matter that 
canriot be done without the intervention of a jury. As by 
the old Go:hic conſtitution the cauſe was not completely 
finiſhed, till the nembda or jurors were called in “ ad execu- 
© tionem decretorum judicii, ad aeftimationem pretii, damni, 
* Jucri, Sc. (c). This can only happen where the plain- 
tiff recovers; for when judgment is given for the defendant, . 
it is always complete as well as final. And this happens, 
in the firſt place, where the defendant ſuffers judgment to 
go againſt him by default, or nihil dicit; as if he puts in no 
plea at all to the plaintiff's declaration: by confeſſion or 
cognovit dionem, where he acknowleges the plaintiff's de- 
mand to be juſt: or by non ſum informatus, when the de - 
fendant's attorney declares he has no inſtructions to ſay any 
thing in anſwer to the plaintiff, or in deſence of his client; 
which is a ſpecies of judgment by default. If theſe, or any 
of them, happen in actions where the ſpecific thing ſued 
for is recovered, as in actions of detinue or debt for a ſum 
or thing certain, the judgment is abſolutely complete. And 
therefore it is very uſual, in order to ſtrengthen a bond-cre- 
ditor's ſecurity, for the debtor, to execute a warrant of at- 
torney to any one, empowering him to confeſs a judgment 
by either of the ways juſt now mentioned (by aibil dicit, 

rognovit aftionem, or non ſum informatus) in an action of 
debt to be brought by the creditor for the ſpecific ſum due: 
which judgment, when confeſſed, is abſolutely complete and 
binding. But where damages are to be recovered, a jury 
muſt be called in to aſſeſs them; unleſs the defendant, tg 
fave charges, will confeſs the who'e damages laid in the de- 
claration : otherwiſe the entry of the judgment is, “that 
the plaintiff ought to recover his damages, (indefinitely ) 
but, becauſe the court know not what damages the ſaid 


4e Stierghook. de jure C. J. 1. c. 4. 
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* plaintiff hath ſuſtained, therefore the ſheriff is com- 
& manded, that by the oaths of twelve honeſt and lawſul 
* men he enquire into the ſaid damages, and return ſuch 
e znquiſition when taken into court. This proceſs is call- 
ed a writ of enguiry in the execution of which the ſheriff 
ſits as judge, and tries by a jury, ſubject to nearly the fame 
law and conditions as the trial by jury at 2, privs, what da- 
mages the plaintiff hath really ſuſtained; and when their 
verdict is given, which muſt aſſeſs ſome damages (but to 
what amount they pleaſe) the ſheriff returns the inquiſition 
into court, which is entered upon the roll in manner of 4 
Peſtes; and thereupon it is conſidered, that the plaintiff do 
recover the exact ſum of the damages fo aſſeſſed. In like 
manner, when a demurrer is determined for the plaintifFup- 
on an action wherein damages are recovered, the judgment 
is alſo incomplete, till a writ of inquiry is awarded to aſſeſs 
damages, and returned; after which the K e is com- 
pletely entered. 


Fix AIT judgments are ſuch as at once put an end to the 
action, by declaring that the plaintiff has either entitled 
- himſelf, or has not, to recover the remedy he ſues for. In 
which caſe if the judgment be for the plaintiff, it is alſo 
conſidered that the defendant be either amerced, for his wil- 
ful. delay of juſtice in not immediately obeying the king's 
writ by rendering the plaintiff his due (d); or be taken 
up, capiatur, to pay a tine to the king, in cafe of any for- 
cible injury (e). Though now by ſtatute 5 & GW. & VI. 
C. 12. no wnt of capias ſhall iſſue for this fine, but the plain- 
tiff ſhall pay 6s 84, and be allowed it againſt the defendant 
among his other coſts. And therefore in judgments in the 
court of common pleas they enter that the fine is remitted, 
and in the court of king's bench they now take no notice of 
any fine or capias at all 1). But if judgment be for the de- 
fendant, then it is conſidered, that the plaintiff and his 
pledges of proſecuting be (nominally) amerced tor his falis 


(a) s Kep. 49. : (t) Sk. 34. Carth, 299 
te) Appead. No. II. F. . as 
The 
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ſuit, and that the defendant may go without a day, cat fine 
die, that is, without any farther continuance or adjourn- 
ment ; the king's writ, commanding his attendance, being 
now fully ſatisfied, and his innocence publicly cleared (g. 


Tus much for judgments; to which coſts are a neceſſa- 
ry appendage ; it being now as well the maxim of ours as 
of the civil law, that, vid7us viclori in expenſis condemnan- 
dus oft h.“ Though the common law did not proſeſſedly 
allow any, the amercement of the vanquiſhed party being 
his only puniſhment. The farit ſtatute which gave coſts, 
ea nomine, to the demandant in a real action was the ſtatute 
of Glouceſter, 6 Edw. I. c. 1. as did the ſtatute of Marl- 
bridge 52 Hen. III. e. 6. to the defendant in one particular 

caſe, relative to wardſhip in chivalry : though in reality coſts 
were always conſidered and included in the quantum of da- 
mages, in ſuch action where damages are given; and, even 
now, coſts for the plaintiff are always entered on the roll as 
increaſe of damages by the court (i). . But, becauſe thoſe da- 
mages were frequently inadequate to the plaintiff's expences, 
the ſtatute of Glouceſter orders coſts to be alſo added; and 
farther directs, that the ſame rule ſhall hold place in all ca- 
ſes where the party is to recover damages. And therefore 
in ſuch actions where no damages were then recoverable {as 
in guare impedit, in which damages were not given till the 
ſtatute of Weſtm. 2. 13 Edw. I.) no coſts are now allowed 
(K; unleſs they have been expreſsly given by ſome ſubſe- 
quent ſtatue. The ſtatute 3 Hen. VII. e. 10. was the firſt 
which allowed any coſts on a writ of error. But no coſts 
were allowed the det in any ſhape, till the ſtatutes 23 
Hen. VIII. c. 15. 4. Jac. 1. c. 3. 8 & 9 W. III. c. 12. 
and 4 & 5 Ann. c. 16. which very equitably gave the defen- 
dant, if he prevailed, the ſame coſts as the plaintiff would 
have had, in caſe he had recovered. Theſe cofts on both 
ſides are taxed and moderated by the prothonotary, or other 
proper officer of the court. 


(g) Aprend. No. III. S 6. „ Append. No. II. C. 4. 
(D Cid, 3. 1. 13. (k) 1@ Rep. 116. 


4: 


188 Fiir Book Ili. 


Tux king (and any perſon ſuing to his uſe (1) ſhall nei- 
ther pay, nor receive coſts: for beſides that he is not inclu- 
ded under the general words of theſe ſtatutes, as it is. his pre- 
rogative not to pay them to a ſubject, ſo it is benc ath his 
dignity to receive them. And it ſeems reaſonable to ſuppoſe, 
that the queen- conſort participates of the ſame privilege ; 
for, in actions brought by her, ſhe was not at the common 
law obliged to find pledges of proſecution, nor could be a- 
merced in caſe there was judgment againſt her (m). In 
two other caſes àn exemption alſo lies from paying coſts. 
Executors and adminiftrators, when ſuing in the right 
of the deteaſed, ſhall pay none (hn). And paupers, that 
is ſuch as will- ſwear themſelves not worth five pounds, 
are, by ſtatute 11 Hen. VII. c. 12. to have original writs 
and ſubpoenas grutit, and counſel and attorney aſſigned them 
without fee; and are excuſed from paying coſts, when 
plaintiffs, by the ſtatute 23 Hen VIII. c. 15. but ſhall ſuf- 
fer other punifhment at the diſcretion of the judges. And 
it was formerly uſual to give ſuch paupers, if nonuited, 
their election either to be whipped or pay the coſts (o): 
though that practice is now diſuſed (p). It ſeems however 
agreed, that a pauper may recover Coſts, though he pays 
none; for the counſel and clerks are bound to give their la- 
bour to him, but not to his. antagoniſts (q). To prevent 
alſo trifling and malicious actions, for words, for aſfault and 
battery, and for treſpaſs, it is enacted by ſtatutes 43 Eliz. 
c. 6. 21 Jac. x. c. 16. and 23 Car. II. c. 9. §. 136. that, 
where the jury who try any of theſe actions ſhall give leſs da- 
mages than 40s. the plaintiff ſhalt be allowed. no more coſts 
than damages; unleſs the judge before whom the cauſe is tried 
ſhall certify under his hand on the back of the record, that 
an actual battery (and not an aſſault only) was proved, or 
that in treſpaſs the freehold or title of the Jand came chiefly 
in queſtion. Alſo by ſtatute 4 & 5 W. & M. c. 23. and 8 
& 9 W. IIII. c. 11. if the treipaſs were committed in 


fl) Stat. 24 Hen. VIII. ce. 8. (o) 1 Sid. 261. 7 Med. 114. 

(m) F. N. B. 101. Co. Lit t. 133. p) Salix. £06. 

(o) Cro. Jac. 229. 8 Fa Caf. abr. 12.5. 
hunting 
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hunting or ſporting by an inferior tradeſman, or if it ap- 
pear to be wilfully and maliciouſly committed, the plaintiff 


ſhall have full coſts (r), though his damages as 2 by 
the jury amount to leſs than 405. 


Arras judgment is entered, execution will immediatel 
follow, unleſs the party condemned thinks himſelf unjuſtly 
azgrieved by any of theſe proceedings; and then he has his 
remedy to reverſe them by ſeveral writs in the nature of ap- 
rer which we ſhall conſider in the Jaccgeding chapter. 
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Or PROCEEDINGS, 222 NATURE 
or APPEALS. 


ROCEEDINGS, in the nature of appeals from 

the proceedings of the king's courts of law, are of 
various kinds; according to the ſubject matter in which 
they are concerned. They are principally three. 


I. A wrirT of attgint: which lieth to enquire whe- 
ther a jury of twelve men gave a falſe verdict (a); that ſq 
the judgment following thereupon may be reverſed : and 
this mull be brought 1 in the life-time of him for whom the 
verdict was given, and of two at leaſt of the jurors who 
gave it. This lay, at the common law, only upon verdicts 
in actions for ſuch perſona! injuries as did not amount to 
treſpaſs. For in real wrongs the party inj jured had redreſs 
by writ of right; but, after verdict ain him in perſonal 
ſuits, he had no other remedy : and it did not lie in acti- 
ons of treſpaſs, for a very extraordinary reaſon ; becauſe, 
if the verdict was ſet aſide, the king would loſe his fine (b). 
But by ſtatute Weſtm. 1. 3 Edw. I. c. 38. it was given in 
all pleas of land, franchiſe, or freehold : and, by ſeveral 


(2) Finch. L. 484. | (b) Pro. Abr. f. attaint, 42. 


ſubſequent 
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ſubſequent ſtatutes, in the reigns of Edward III (e) and 
his grandſon (d), it was allowed in almoſt every action, ex- 
cept in a writ of right; for there no attaint lay, either by 
common law or ſtatute, becauſe it was determined by the 
grand aſſiſe, conſiſting of ſixteen jurors (e). 


Tas jury who are to try this falſe verdia muſt be twenty 
four, and are called the grand jury; for the law wills not 
that the oath of one jury of twelve men ſhould be attainted 
or ſet aſide by an equal number, nor by leſs indeed than 
double the former, And he that brings the attaint can give 
no other evidence to the grand jury, than what was origi- 
pally given to the petit. For as their verdit is now trying, 
and the queſtion is whether or no they did right upon the 
evidence that appeared to them, the law judged it the high - 
eſt abſurdity to produce any ſubſequent proof upon ſuck 
trial, and to condemn the prior juriſdiction for nat belieying 
evidence which they never knew. But thoſe againſt whom 
it is brought are allowed, in athrmance of the fitſt verdict, 
10 produce new matter (f]: becauſe the petit jury may have 
formed their yerdict upon evidence of their on knowJege, 
which never apprartd in court; and becauſe very terrible 
was the judgment which the common law inflicted upon 
them, if the grand jury found their verdict a falſe one, 
Tt he judgment was, 1. Fhat they ſhould Joſe their liberam 
lagen, and become for ever infamous. 2, That they ſhouted 
forfeit all their goods and chattels. 3. That their lands 
and tenements ſhould be ſeiſed into the king's hands. 
4. That their wiyes and children ſhould be thrown out of 
doors. 5. That their hoyſes ſhould be raſed and thrawn 
down. 6. That their trees ſhould be rooted up, 7. That 
their meadows ſhould be ploughed. 8. 7 hat their bo- 
dies ſhauld be caſt into goal. 9. That the party ſhould be 
reſtored to all that he loſt by reaſon of the unjuſt verdict. 
But as the ſeverity of this puniſhment had its uſual effect, 
in preventing the law from being executed, therefore by 


(e) Stat. 1 Edw. III. e. 6.g. Ede. (4) Stat. g Ric. II. e. 3. 
III. c. 7. 28 Edw. III. c. 8. 34 Edw. (e) Bro. Abr. t. aiteint. 42. 
bs. 4. 7. (f) Finch, L. 486, 
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the fatute 11 Hen. VII. e. 24. revived by 23 Hen. VIII. 
c. 3. à more woderate puniſhment was inflicted upon at- 
tainted jurors; 5. perpetual inſamy, and, if the cauſe 
of action were above 44 value, - a forfeiture of 20 J. 
apiece by the jurors; or, if under 40 l. then 57. by 22s r 
to be divided between the king and the party injured. 
that a man may now bring an attaint either upon the — 
tute or at common law, at his election (g); and in both of 
them may reverſe the former judgment. But the practice 
of ſetting aſide verdicts upon motion, and granting rr 
trials; has ſo ſuperſeded the uſe of both ſorts of attaints, 
that I have not obſerved any inſtance of an attaint in our 
books, later than the ſiæteenth century (h). By the old 
Gothic conſtitution: indeed no certificate of a judge was 
allowed, in matters of evidence, to countervail the oath 
of the juty: but their verdict, however erroneous, was 
abſolutely final and concluſive. ' $© Teftes ſunt de judice et do 
be ais ejus ; julex dere de ipſis viciſim teftari non poteſt, 
e vere an falſs jurent : gualicungus enim "erunt 'afſertiont 
« Randum 'eft et judicardum.” Yet they had a proceeding 
from whence our attaint may be derived. If, upon a law- 
ful trial before a ſuperior tribunal, they were found to have 
given a falſe vertict, they were fined, and rendered infa- 
mous for the future. Si tamen evidenti-argumento falſum 
« juraſſe convincantur (id quod ſuperius juditium cognoſcere 
te debet) multtantur in bonis, * caete ro perjuri ot Inte, 42 
biles (3). n | 


II. An audita FE" is where a defendant, againſt 
whom judgment is recovered, and who is eherefore in dan- 
ger of execution, or perhaps actually in execution, may be 
relieved upon good matter of diſcharge, which has happened 
ſince the judgment: as if the plaintiff hath given him a 
general releaſe ; or if the defendant hath paid the debt to 
the plaintiff, without entring ſatisfaction on the record. 
In - theſe and the like cafes, wherein the deſendant hath 
good matter to plead, but hath had no opportunity of 
pleading it, (either at the beginning of the ſuit, or puis 


(g) 3 Inft. 164. El:z. 30g. 
(d) 1593. M. 35 & 36 El. z. Cro, ' (i) — de jure Goth I. 1. c. 4. 
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darrein continuance; which, as was * in a former chap- 
ter (kx), muſt always be before judgment) an audita guerela 
lies, in the nature of a bill in equity, to be relieved againſt 
the oppreſſion of the plaintiff. It is a writ directed to the 
court, ſtating that the complaint of the defendant hath 
been heard, audits guercla defendentis, and then ſetting out 
the matter of the complaint, it at length enjoins the court 
to call the parties before. them, and having heard their al- 
legations and Pproofs;. to cauſe juſtice to be done between 
them (I). It alſo lies for bail, when judgment is obtained 
againſt them by /cire ſacias to anſwer the debt of theit prin- 
cipal, and it happens afterwards that the original judgment 
againſt their principal is reverſed ; for here the bail, after 
judgment had againſt them, have, n opportunity to plead 
this ſpecial. matter, and therefore they ſhall have redreſs by 
audita guerela (m); which is a writ of a moſt remedial na- 
ture, and ſeems. to have been invented, leſt in any caſe 
there ſhould be an oppreſſive defect of juſtice, where a party 
has a good defence, but by the ordinary forms of law had 
no opportunity to make it. But the indulgence now ſhewn 
by the courts/in granting a 2 relief upon motion, 
in caſes of ſuch evident oppreſſion (n), has almoſt render- 
ed uſeleſs the writ of audita a and driven it quite 
out of practice. p 


III. Bur, thirdly, the principal method of redreſs for 
erroneous judgments in the king's courts of record, is by 
10:4 of error to ſome ſuperior court, of appeal. 


A vRIT of error (o) lies for ſome ſuppoſed miſtake in 
the proceedings of a court of record ; for, to amend errors 
jn a baſe court, not of record, a writ of falſe judgment lies (p). 
The writ of error only lies upon matter of le ariſing upon 

the face of the proceedings ; ſo that no evidence 1s requir- 
ed to ſubſtantiate or ſupport it; and there is no method of 


(k) See pag. 317. (n) Lord Raym. 439. 
() Pinch. L. 488. F. N. B. 102, (o) Append. No. III. F. 6. 
(m) 1 Roll. Abr. 308. (o) Finch. L. 44 


C 3 N reverſing 


4000 PRIVATE Boot III. 


verſing an error in the determination of fac, but by an 
attaint, or a new trial, rr the miſtakes of the 
former . * 4 


" FoxMERLY u b ſuitors were ttiuch' ans dy une 
of error brought upon very flight and trivial grounds, as 
mis- ſpellings and other miſtakes of the cterks, all which 
might be imetided at the commor law, while all the pro- 
ceedings Were in paper (q); for they were then confidered 
as only in Feri, and therefore fubje& to the controul of the 
courts, But, when 'bnee'the record was made up, it was 
formerly held, that by the common law no amendment 
could be permitted, unleſs within the very term in which 
the judicial act ſo recorded was done: for during the term 
the record is in the breaſt of the eburt; but afterwards it 
admitted of no alteration (r). But now this 'courts are be- 
come more liberal; and, Where juſtice requires it, will allow 
of amendiments at any time white the frit is depending, 
notwithſtanditig the record be made up, and the term be 
paſf. For they at pfeſent conſider the proceedings as in 
Feri, till judgment is giben; and therefore that, till then, 
they have power to pertnit amendment by the common law. 
Miſtakes are alſo effectually helped bythe ſtatutes of amend- 

meat and feofailt: ſo called, becauſe when a pleader per- 
ceives any flip in the form of his proceedings, and acknow- 
leges ſuch error (jeo faile) he is at liberty by thoſe ſtatutes 

to amend it; which amendment is feldom actually made, 
but the benefit of the acts is attained by the court's overlook- 
ing the exception (s). Theſe ſtatutes are many in number, 
and the proviſions in them too minute and particular to be 
here taken notice of, otherwiſe than by referring to the 
ſtatutes themſelves (t); by which all trifl ng exceptions are 
fo thoroughly guarded againſt, that writs of error cannot 
now be maintained, but for ſome material miſtake affigned. 


{q) 4 Burr. 1099. e. 12 & 1g. 32 Hen. VIII. e. 30. 


) Co. Litt. 160. 18 Elis. c. 14. 21 Jac. I. c. 13. 16 & 
s) Stra. 1011. 1) Car. II c. 8. (tiled in 1 Ventr. 


(% Stat, 14 Edv. Hl. c. 6. 9 Hen. 195. an cmnipotent act) 4 & f Ann. 
V. c. 4. 1 Hen. VI. c. 3. 9 Hen. VI. c. 16. 9 And. c. 20. 5 Geo. I. c. 13. 
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Tuts is at preſent ae doctrine of amendments ; 
and i its riſe and hiſtory are ſomewhat curious. In the early 
uges of our juriſprudence, when all pleadings were ore tents, 
if a flip was perceived and objected. to by the oppoſite party 
or the court, the pleader inſtantly acknowleged his error and 
rectiſied his plea ; which gave occalion to. that length of 
dialogue reported in the antient - year-books, So liberal 
were then the ſentimerits of the crown as well as the judges; 
that in the ſtatute of Wales, made at Rothelan, 12 Edw. I, 
the pleadings are directed to be carried on in that pringipa- 
lity, ſine calumpnia verborum, non obſervata illa dura conſus- 
tudine, gui cadit a ſyllaba cadit a tota cauſa,” The judga 
ments were entered up immediately by the clerks and officers 
of the court; and if any miſ-entry was made, it was reQified 
by the minutes or the pr es of the court itſelf. 


| Wann the treatiſe by Bao was publiſhed, in the name 
and by authority of the king, (probably about the 13 Edw. I. 

becauſe the laſt ſtatutes therein referred to are thoſe of Win. 
cheſter and Weſtminſter the ſecond) a check ſeems intended 
to be given to the unwarrantable practices of ſome judges, 
who had made falſe entries on the rolls to cover their own 
miſbehaviour, and had taken upon them by amendments 
and raſures to falſify their own records. The king therefore 
dectares (u) that © although we have granted to our juſtices 
<« to make record of pleas pleaded before them, yet we will 
* not that their own record ſhall be a warranty for their 
. Wrong, nor that they may rai: their rolls, nor a- 
mend them, nor record them, contracy to their original 
& enrollment.” The whole of which, taken together, a- 

mounts to this, that a record furreptitiouſly cr erroneouſly 
made up, to ſtifle or pervert the truth, ſhould not be a ſauc- 
tion for error; and that a record, originally made up ac- 
cording, to the truth of the caſe, ſhould not afterwards by 
any private raſure or amendment be altered to any finjſter 


purpoſe, 
(a) Britt. proem. 2. 3. 
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Bor when afterwards king Edward, on his return from 
his Freneli dominions in the ſeventeenth year of his reign; 
after upwards of three yeats abſence, found it neceffary (er 
convenient) to proſecute his judges for their corruption and 
other mal practices, the perverſion of judgments (w) by era- 
ſing and altering records was one of tlie cauſes aſſignied for 
the heavy puniſhments inflited upon almoſt all the king's 
juſtices, even the moſt able and upright (x). The ſeverity 
of which proceedings ſeems ſo to have alarmed the ſucceed- 
ing judges, that, through a fear of being ſaid to do wrong, 
they heſitated at doing that which was right, As it was ſo 
h=zardous to alter a record, even from compaſſionate motives, 
(as happened in Hengham's caſe, which in ſtrictneſs was 


(w) Judicia ferverterunt, ti a- 
Hits erraverunt, (Matth. Weſtm. A. 
D. 14289.) Hit engage. 

G) Among the other judges, fir 
Ralph Hengham cbief juſtice of the 
kings bench is ſaid to have been ſᷣned 
7000 marks, fir Adam Stratton chief 

aron of the exchequer 3400 marks, 
and Thomas Wayland chief juſtice 
of the common pleas to have been 
attzinted of felony, and to Have ab- 


ured the realm, with a forſeiture of 


«ll his eſtates; the whole amount of 
the forfeitures being upwardt of 
-1000co. marks, or 70000 pounds, (3 
Pryn. Rec, 401, 402.) An incredible 
ſum in theſe days, before paper cre- 


dit was in uſe, and when the annual 


ſalary of a chief juſtice was only ſixty 
marks. (clas / 

Dugd.: ehren. ſer. 26.) The eharge 
ogainlt fir Ralph Hengham (a very 
"tearoed judge to whom we are obli- 


.ged for two exceilent treatiſes of 


praQice) was only, according to 2 
tradition that was current in Richard 
the third's time, (Yearbook, M. 2 
Ric. III. 10.) bis altering out of mere 
compaſiion u fine, which was ſet up- 
on a very poor man, from 137. 4d. to 
61. Bd. for which he was fined Boo 
marks; 2 more probabie ſum than 
3000. It is true, the book calls the 


6 Fdw. J. m. 6. 


judge ſo puniſhed Ingham and not 
Hengham: but I find no judge of the 
name of Ingham in Dugdale's Series ; 
and fir Edward Coke (4 Inſt, 2565.) 
and fir Matthew Hale (1 P. C. 646.) 
underſtand it to have been the chief 
juſtice, - And certainly bis offence 


was nothing very atrocious or dif- 


graceful : for though removed from 
the king's bench at this time (toge- 


thet with the reſt of the judges) we 


find him about twelve years after- 
wards made chief juſtice of the com- 
mon pleas, (Pat. 29 Edw. I. m 7, 
Dugd. chrer. fer; 32.) in which office 
he continued till his death in 2 Edw. 
II. (Clauſ. 1 Ed. II. . 19. Pat. 2 
Edw. II. p. 1. m. 9. Pugd. 34. Sel- 
den. pref, to Hengham.) There is an 
appendix to this tradition, remember - 
ed by juſtice Sonihcote in the reign of 
queen Elizabeth; (3 Inft, 52. 4 Inſt, 
255.) that with this fine of chief 
juſtice Henghara a ciock-houſe was 
built at Weſt nin{ter, and furniſhed 
with « clock, to be heard into Weſt 
minſter-hall. - Upon which ory | 
ſhall only remark, that the firſt in- 
traduction of clocks. wat not till an 
hundred years afterwards, about the 
end of the fourteenth ceatuty. (Es- 
c;chpedic. tit, herloge. ) 


certainly 


— 
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certainly endferabl they reſolved not to touch 4 record 
any more; but held that even palpable errors, when en! 
rolled and the term at an end, were too ſacred to be recti- 
fied or called in queſtion : and, becauſe Briton had forbid- 
den all criminal and clandeſtine alterations, to make a re- 
cord ſpeak a falſity, they conceived that they might not 
zudicially and publicly amend it, to make it agreeable to 
truth. In Edward the third's time indeed, they once ven- 
tured (upon the certificate of the juſtice in eyre) to eſtreat 
a larger fine 'than had been recorded by the clerk of the 
court below (y): but, inſtead of amending the clerk's erro- 
neous record, they made a ſecohd enrollment of what the 
| Juſtice. had declared re tenus; and left it to be ſettled by 
poſterity in which of the two rolls that abſolute verity re- 
fides, which every record is ſaid to import in itſelf (2). 

And, in the reign of Richard the ſecond, there are in- 
ſtances (a) of their refuſing to amend” the moſt palpable 
errors and miſ. entries, unleſs by the authority of parliament. 


To this real fullenneſs, but affected timidity, of the 
Judges ſuch a narrowneſs of thinking was added, that every 
{lip {even of a ſyllable of a letter {b) was now held to be 
fatal to the pleader, and overturned his elient's cauſe (c). 
If they durſt not, or would not, ſet right mere formal miſ- 
takes at any time upon equitable terms and conditions, they 
at leaſt ſhould have held, that trifling objections were at 
times inadmiſſible ; and that more ſolid exceptions in 
point of form came too late when the merits had been tried. 
They might, through a decent degree of tenderneſs, have 
excnſed. themſelves from amend ng in criminal, and eſpe- 
cially in capital, caſes. They needed not have granted an 
amendment, where it would work an injuſtice to either 
party ; or where he could not be put in as good a condition, 


(y) i Hal. P. C. 647. (c) In thoſe days it was ſtrictly 
(2} 1 Leon. 183. Co, Litt. 119, true, what Ruggle (in his germ.) 

Sc Ag. 331. bas humoroufly appli ed to more mo- 
(a) i Bai, P. C. 648. dern plead'ags ;- in ngftra lege wnum 
(+) Stab, 14 Edw. III. c. 6. comms everiit teotum placitum,” 
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as if his adverſary had made no miſtake, And, if it was 
feared that an amendment after trial might ſufjedt the 
Jury. to an attaint, how ealy was it to make waiving the 
attaint the condition of allowing the amendment ! And yet 
| theſe were among the abſurd ar alleged for never ſuf- 
fering amendments at all (d)! 


Tus ofecedents then ſet were afterwards molt ſcropy- | 
louſly followed (e), to the great obſtruction of juſtice; and 
ruin of the ſuitors; who have formerly ſuffered as much by 
theſe obitinate cruples and literzl ſtrictneſs of the courts, as 
they could have done even by their iniquity; Aſter ver- 
difts and judgments upon the.merits, they were frequently 
reverſed for ſlips of the pen or miſ- ſpellings: and juſtice 
was perpetyally intangled in a net of mere technical jargon, 
The legiſlature hath therefore been forced to interpoſe, by 
no leſs than twelve ſtatutes, to remedy theſe opprobrious 
niceties: and its endeavours. have been of late ſo well fe- 
eonded by judges of a more liberal caſt, that this unſeemly 
degree of ſtrictneſs is almoſt intirely eradicated ; and will 
probably in a few years be no more remembered, than the 
learning of eſſoins and. defaults, or the counterplaas of 
voucher, are at preſent. But, to return to our writs of 

error, 


Ir a writ of error be brought after verdict, he that brings 
the writ, or that is plaintiff in error, muſt in moſt caſes find 
ſubſtantial pledges of proſecution, cr bail (f): to prevent 
delays by frivolous pretences to appeal; and for ſecuring 
payment of coſts and damages, which are now payable by 
the vanquiſhed party in all, except a few particular, inſtances; 
by virtue of the ſeveral ſtatutes recited in the margin (g). 


A wRIT of error lies from the inferior courts of record iri 
England into the king's bench (h), and not into the common 


(d) . 20. ; (8) 3 Hen, VII. c. 10. 13 Car. II. 
(e) 8 Rep. 186. &c. c. 4. 8&g W. lil. c. 11. 4&4 
(f) Stat. 3 Jos. I. c. 8. 13 Car. . Arn. c. 16. 

6. a. 16 & 17 Car, II. c. 8, (h) Sce chap. 4. 


pleas (i). 
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pleas (Y. Alfo from the king's bench in Ireland to the 
king's bench in England. It likewiſe may be brought from 
the common pleas at Weſtminſter to the king's bench ; and 
then from the king's bench the cauſe is removeable to the 
houſe of lords. From proceedings on the law ſide of the 
exchequer a writ of error lies into the court of -exchequer 
chamber before the lord chancellor, lord treaſurer, and the 
judges of the court of king's bench and common pleas: and 
from thence it lies to the houſe of peers. From proceedings 
in the king's bench, in debt, detinue, covenant, account, caſe, 
ejectment, or treſpaſs, originally degun therein (except 
where the king is party) it lies to the exchequer chamber, 
before the juſtices of the common pleas, and barons of the 
exchequer ; and from thence alſo to the houſe of lords (kx): 
but where the proceedings in the king's bench are com- 
menced by original writ, ſued out of chancery, (which muſt 
de for ſome forcible injury, in which the king is ſuppoſed 
to be a party, in order to puniſh the treſpaſs committed in 
a criminal manner) this takes the caſe out of the general 
rule laid down by the ſtatute; ſo that the writ of error 
then lies, without any intermediate ſtage of appeal, directly 
to the houſe of lords, the dernier reſort for the ultimate 
deciſion of every civil action. Each court of appeal, in 
their reſpective ſtages, may upon hearing the matter of law 
in which the error is aſſigned, reverſe or affirm the judg- 
ment of the inferior _courts ; but none of them are final, 
fave only the houfe of peers, to whoſe judicial deciſions all 
other tribunals muſt therefore ſubmit and conform their 
own. And thus much for reverſal or affirmance of Judg- 
ments by writs in tlie nature of appeals. 


(i) Finch, L. 480. Dyer. 250, (k) Stat a7 Elis. e. 8. 
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Tr hc E e Imad ofthe court, after the deciſion of 
the ſuit, be not ſuſpended, ſuperſeded, of reverſed, by 


one or other of the methods mentioned in the two preceding 


chapters, the next and laſt ſtep is the execution of that judg- 
ment; or, putting the ſentence of the law in force. This 
is palfornted ! in different manners, according to the nature 
of the action upon which it i3 founded, and of the judgment 
which i is had or recovered, 


C 


Ix the plaintiff recovers in an action real or mixed, where- 


in the ſeiſin or poſſeſſion of land is awarded to him, the writ 


of execution ſhall be an Jabere facias ſeiſnam, or writ of 
ſeiſin, of a frechold: or an Þabere  facias poſſeſſionem, of writ 
of poſſeſſion (a), of a chattel intereſt (b). Theſe are writs 
directed to the ſheriff. of the county, commanding him to 
give actual poſſeſſion to the plaintiff of the land ſo recovered : 
in the execution of which, the ſheriff may take with him the 
poſſe remitatus, or power of the county; and may juſtify 
breaking open doors, if the poſſeſſion be not quietly deliver- 
ed. But, if it be peace bly yielded up, the delivery of a 
twig, a turf, or the ring of the door, in the name of fei- 
fin, is ſufficient execution of the writ. Upon a preſenta- 
tion to a benefice recovered in a gquare impedit, or aſſiſe 


(a) Append. No. II. F. 4. Id) Fisch. L. 470. 
of 
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of darrein preſentment, the execution is by a writ de cleric 
admitrende; directed, not to the ſheriff, but to the biſhop 


or his metropolitan, requiring them to admit and inſtitute 
tne clerk of the n, 5 


IR 5 + 56% 
* 413 4 


"In other :Qions where the judgment i is, "that omething | 
in, ſpecial be done or, ren re by the defendant, then, in 
order to compel him ſo to do, and to ſee the judgment exe- 
cuted, a ſpecial writ of execution iſſues to the ſheriff ac- 

cording to the nature of the caſe. As upon an aſſiſe or 
fuod permittat profterners for a nulance, where, one. part of 
the Judgment is qued , amoveatur, a Writ goes to the ſheriff 
to abate it at the charge of the 8 50 which likewiſe iſſues 
even in caſe of an indictment (e). n 3 replevin the 
writ t of execution is that de retorno haben 3 (d); and, if the 
diſtreſs. be eloigned, the defendant ſhall have a capias in 
withernam (e), but gn the plaintiff's tendering the damages 
and ſubmitting to a fine the proceſs in withernam ſhall be 
ſtayed (f). In detinue, after judgment, the plaintiff ſhall 

ave a difringas, to compel the defendant to deliver the 
goods, by repeated diſtreſſes of his chattels (s) ; - or Elie a 
ſeire facias againſt any third perſon in whoſe hands they 
may happen to be, to ſhew cauſe why they ſhould not bg 
delivered: and, if the defendant, ſtill continues obſtinate, 
the ſheriff ſhall ſummon an inqueſt to aſcertain the plain - 
tiff's damages, which ſhall be levied (like other damages 
by ſeiſure of the perſon or goods of the defendant, So that, 
after all, in replevin and detinue, (the only actions. far re- 
covering ſpecific poſſeſſion of perſonal chattels) if the Wrong- 
doer he very perverſe, he cannot be compelled to a reſtitu- 
tion of the identical thing taken or detained ; but he ill * 
his election, to deliver the goods, or their value (h): 
imperfeQion in the law, that reſults from the nature of — 
ſonal property, which is eaſily concealed or conveyed out of 
the reach of juſtice, and not, like land and other real pro- 
perty, always ameſnable to the magiſtrate. 


(c) Comb. 10. (g) 1 Roll. Abr. 737. Raſtal. Entr. 
(c) See pag. 150. . 215. 
(e] See pag. 148. (i) Keilw, 64. 


5 2 Leon. 174. 
Ex c u- 


* * — 
— e — — 
— \ * * a , * o 
# ** : 4 == BEES = \ * * —— = © 4 
| — — — 33 
8 
5 ** —_- * 1 — 
1 ad - 0 OY 75 _ 
1 — — 4 „ * yy LOW : 
Cn ES = "Sts * . oo > _ — 
Y 2 * = - q . ä 225 
Sx — — ad 1 8 g 's 
4 =. . — — 


| Mm his 


diefendant in x4 E 


Ls 


* mm * Þ 


4'4 oy n 


i» 


« Müsch tre in actions where money MIT is recovered, 
as-a' debt or damages, (and not any ſpecific chattel) are o of 
five ſorts: either againſt the body of the "defendarit; or 
goods and chattels; or againſt his goods and the 
profits of his lands; or againſt his goods and the pofſefien 
5 $f lands; '& n all Wel eld langs, ** 


- 2 © + 
Y 4&4 . * - $ 


: 1 Tux füt f theſe ede of execution. is voi of 
capias ad Jatifaciendum (i) which diſtinguiſhes it from the 


| former capigs, ad: re/pondendum, Which lies to Ka an ap- 


ance at the beginning of a ſuit. And, ſpeak- 
ng, this eannot be ſued out againſt any but 18771 as were li- 
able bebe ypon the former capias (xk). The intent of 
it! is , tojmprifon the body of the debtor till ſatisſaction be made 
for the debt, coſts, and damages: it therefore doth. not lie 
againſt any privileged perſons, peers or members of parliament, 
nor againſt executors or adminiſtrators, nor aagainſt ſuch 
other perſons as could not be originally held to bail. And ſir 
Edward Coke alſo gives us a ſingular inſtance (1), where a 
III. was diſcharged from a capros be- 
caufe he was of ſo adygnced: an age, quod poenam impriſon- 
menti ſubire non pu If an action be brought againſt an 
huſband and wife for the debt of the wife, when ſole, and 
the plaintiff recovers Judgment, the capias ſhall iſſue to take 
both the Huſband and wife in execution (m): but, if the 
action was originally brought againſt herſelf, when ſole? 
and pending the ſuit ſhe marries, the capias ſhall be awarded 
againſt her only, and not againſt her huſband (n'. Yet, if 
judgment be recovered againſt an huſband and wife ſor the 
contract, nay even for the perſonal miſbehaviour (o), of the 
wife during her coverture, the capias ſhall iſſue againſt the 
hufhand only : which is one of the greateſt privileges of 
Engliſh wives. 


(m)] Moor. 704. 


(i) ond, Ne. ME. 3.3. 
(k) Rep. 12. (n) RT 323. 
ar. $13. 


(!) 1 laſt, 289. %) Cro, 


Tux 
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Tur writ ” capias mn — is an execution of the 
higheſt nature, in as much as it depriyes a man of his Iiber- 
ty, till he makes the fatisfaQion awarded; and therefore, 
wheri a man is once taken in execution upon this writ, no 
other proceſs can be ſued out againſt his lands or goods. 
Only, by ſtatute 21 Jac, I. c. 24. if the defendant dies, 
while charged in on upon this writ, the plaintiff may, 
after his death, toe dut new executions "againſt his lands, 
goods, or chattels. The writ is directed to the ſheriff, com- 
manding him to take the body of the defendant and have him 
at Weſtminſter, on a day therein named, to make the 
plaintiff ſatisfaction for his demand. And if he does not 
then make ſatisſaction, he muſt remain in cuſtody till he 
does. This writ may be ſued out, as. may all other exe 
cutory proceſs, for coſts, againſt a Plaintiff; as well as à de- 
fendant, when judgment i is * againſt bim. 


Wurz a defendant is once in cuſtody upon this proceſs, 
he | is to be kept in arfla et ſalva cuſladig: and, if he be af- 
terwards ſeen at large, it is an gſcaps; and the plaintiff | m 
have an action thereupon againſt the ſheriff for his whole debt, 
For though, upon arreſts and what is called meſne proceſ 
being ſuch as intervenes between the commencement a. 
end of a ſuit (p), the ſheriff, till the ſtatute 8 & 9 W. III. 
c. 27. might have indulged the defendant as he pleaſed, ſa 
as he produced him in court to anſwer the plaintiff at the re- 
turn of the writ: yet, upon a taking! in execution, he could 
never give any indulgence; for, in that caſe, conſinement 
is the whole of the debtor's puniſhment, and of the ſatisfac- 
tion made to the creditor, Eſcapes are either voluntary, oc 
negligent. Voluntary are ſuch as are by the expreſs conſent 
of the keeper, after which he can never retake his priſoner 
again (q), (though the plaintiff may retake him at any 
time) (r) but the ſheriff muſt agſwer for the debt. Negli- 
gent eſcapes are where the priſoner eſcapes without his keep · 
er's knowlege or conſent; and then upon freſh purſuit the 


(p) See pag. 279. (r) Stat. 8 & 9 W. III. c. 23. 
46) 3 Rep. 52. * 1 Sid. 330. | 


defendant 
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defendant may be retaken, and the ſheriff ſhall be excuſed, 


if he has him again before any action brought again bimſelt 
for the eſcape (s), A reſcue of a priſoner in execution, either 
going to gaol or in gaol, or a breach of priſon, will, not ex- 
cuſe the ſheriff from being guilty of and anſwering for the of: 
Cape ; ; for he ouglit to have ſufficient force to keep him, ſee⸗ 
ing he may commapd the power of the county {&). But by 
ſtatute 32 Geo. II. c. 28. if a defendant, chary ved inexecy- 
tion for any debt leſs than 1001, will ſurrender all his effects 
to his creditors, {except his apparel, bedding, and tools of 
his trade, not amounting in the whole to the value of 10/.) 
and will make oath of his PunQual compliance with the fta- 
tute, the priſoner may be diſcharged, unleſs the creditor i in- 
fitks on detaining bim; in which caſe he ſhall allow. him 25. 
44. per week, to be and on the firſt day of every week, 
and on failure of regular payment the priſoner. ſhall be diſ- 
charged. Yet the creditor may at any. future timg have 
execution againſt the Tands and goods of the defendant, tho* 
never mote againſt bis perſon. And, on the other kagd, 
the creditors may, as in caſe of bankrupicy;” compel (under 
pain of tranſportation for ſeven years) ſuch debtor char ged 
in execution for any debt under Iood, to make a diſcovery and 
ſurrender of all his effects for their benefit; whereupon he 
is allo entitled to the like 142 of his perſon. 


Ir 2 eapiat ad ſatisfatiendum is ſued out, and a 2 in- 
©entus is returned thereon, the plaintiff may ſue out 2 pro- 
ceſs againſt the bail, if any were given: who, we may re- 
member, ſtipulated in this triple alternative; that the deſen- 
dant ſhould, if condemned in the ſuit, ſatisfy the plaintiff 
his debt and coſts; or, that he ſhould. ſurrender himfelf a 
priſoner ; or, that they would pay it for him : as therefore 
the two former branches of the alternative are neither of 
them "complied with, the latter muſt immediately take place 
(u). In order to which a writ of ire fæcis may be ſued 
out againſt the bail, commanding them to ſhew cauſe why 
the plaintiff ſhould not have execution againſt them for 


JF. N. B. 136. () Lutw. 12691273. 
(t) Cro. Tec. 219. | 


his 
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his debt and damages: and on ſuch writ, if they ſhew no 
ſufficient cauſe, or the defendant does not ſurrender himſelf 
on the day of the return, or of ſhewing cauſe (for afterwards 
is not ſuſficicnt) the plaintiff may have judgment. againſt the 
bail, and take out a writ of capias ad MOTTO or other 
Hp of executicn 2gainſt them. | 


2. Tux next ſpecies of execution is againſt the goods and 

chattels of the defendant ; and is called a writ of fieri facias 
(), ſrom the words in it where the ſheriff i is commanded, 
guzd ficri | Jactat de lenis, that he cauſe to be made of the 
goods and chattels of the defendant the ſum or debt recover- 
cd. This lies as well againſt privileged perſons, peers, &c, 
as other common perfons ; and againſt executors or adminif- 
trators with regard to the goods of the deceaſed. The ſheriff 
may not break open any outer ddors. (x), to execute either 
this; or the former, writ : bat muſt enter peaceably; and 
may then break open any inner door, belonging to the de- 
. feadant, in order to take the goods (y. And he may fell 
the goods and chatrels (even an eſtate for years, which is a 
chattel real) (z) of the defendant, till he has raiſed enough 
to ſatisfy the judgment and coſts: firſt paying the landlord of 
the premiſes, upon Which the goods are found, the arrears 
of rent then due, not exceeding cne year's rent in the whole 
2). If part only of the debt be levied on a Feri facias, the 
plaintiff may have à capias a ſatisſuciendum for the reſi- 
due (b). 


3. A third ſpecies of execution is by writ of var! ſacias; 
which atcQs a man's goods and the profits of his lands, by 
commanding the ſheriff to levy the plaintiff's debt on the 
lands and goods of the defendant ; whereby the ſher:ff may 
ſziſe all his goods, and receive the rents and profits of his 
lands, till ſatisfaftion be made to the plaintiff c). Line 


] Apreand. No. LI. C. 7. (2) Set. 9 Ann. c. 14. 

(2; 5 Fep. 92. (d) t Rol. Abr. 303. Cro. Er. 
„IRA. $4. 344. 

[ts Rep. 17. (e) Finch. L. 471. 
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uſe is now made of this writ ; the remedy by elegit, which 
takes poſſeſſion of the lands themſelves, being much more 
effectual. But of this ſpecies is a writ of execution proper 
only to eccleſiaſtics; which is given when the ſheriff, upon 
a common writ of execution ſued, returns that the defen- 
dant is a beneficed clerk, not having any lay fee. In this 
caſe a writ goes to the biſhop of the dioceſe, in the nature of 
a levari or fiert ſacias (d), to levy the debt and damages de 
bonis eccleſiaſticis, which are not to be touched by lay hands: 
and thereupon the biſhop ſends out a /eque/?ration of the pro- 
fits of the clerk's benefice, directed to the churchwardens, 
to collect the ſame and pay then to FO A till the full 
ſum be raiſed (e). 


4. Tux fourth ſpecies of execution is by the writ of 2/egit ; 
which is a judicial- writ given by the ſtatute Weſtm. 2. x3 
Edw. I. c. 18. either upon a judgment for a debt, or dama- 
ges ; or upon the forfeiture of a recognizance taken in the 
king's court. By the common law a man could only have 
ſatisfaction of goods, chattels, and the preſent profits of 
lands, by the two laſt mentioned writs of feri ſacias, or le- 
vari facias ; but not the poſſeſſion of the lands themſelves : 

which was a natural conſequence of the feodal principles, 
which prohibited the alienation, and of courſe the incum- 
bring of the fief with the debts of the owner. And, when 
the reſtriction of alienation began to wear away, the conſe - 
quence ſtill continued; and no creditor could take the poſſeſ- 
ſion of lands, but only levy the growing profits: ſo that, if 
the defendant aliened his lands, the plaintiff was ouſted of 
his remedy. The ſtatute therefore granted this writ, (called 
an elegit, becauſe it is in the choice or election of the plain- 
tiff whether he will ſue out this writ or one of the former) 
by which the defendant's goods and chattels are not ſold, but 
only appraiſed ; and all of them (except oxen and beaſts of 
the plough) are delivered to the plaintiff, at ſuch reaſonable 
appraiſement and price, in part of ſatisfaction of his debt. 


(d) Reger. orig, 300. judic. 142. 2alnit,s. (e) 2 Bors. excl, law, 329. 
| if 
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If the goods are not ſufficient, then the moiety or one half 
of his freehold lands, whether held in his own name, or by 
any other in truſt for him (f), are alſo to be delivered to the 
plaintiff; to hold, till out of the rents and profits thereof 
the debt be levied, or till the defendant's intereſt be expi- 
red : as, till the death of the defendant, if he be tenant for 
life or in tail. During this period the plaintiff is called te- 

nant by elegit, of whom we ſpoke in a former part of theſe 
commentaries (g. We there obſerved that till this ſtatute, 
by the antient common law, lands were not liable to be 
charged with, or ſeiſed for, debts ; becauſe by this means 
the connection between lord and tenant might be deſtroyed, 
fraudulent alienations might be made, and the ſervices be 
transferred to be performed by a ſtranger ; provided the te- 
nant incurred a large debt, ſufficient to cover the land. And 
therefore, even by this ſtatute, only one half was, and now 
is, ſubject to execution; that out of the remainder ſufficient 
might be left for the lord to diſtrein upon for his ſervices. 
And, upon the ſame feodal principle, copyhold lands are at 
this day not liable to be taken in execution upon a judgment 
(h). But, in caſe of a debt to the king, it appears by mag- 
na carta, c. 8. that it was allowed by the common law for 
him to take poſſeſſion of the lands till the debt was paid. 
For he, being the grand ſuperior and ultimate proprietor of 
all landed eſtates, might ſeiſe the lands into his own hands, 
if any thing was owing from the vaſa! ; and could not be ſaid 
to be defrauded of his ſervices, when the ouſter of the vaſal 
proceeded from his own command. This execution, ar ſei- 
ſing of lands by elegit, is of ſo high a nature, that after it 
the body of the defendant cannot be taken; but if execution 
can only be had of the goods, becauſe there are no lands, and 
ſuch goods are not ſufficient to pay the debt, a capias ad ſa- 
tisfaciendum may then be had after the cet; for ſuch elegit 
is in this caſe no more in effect than a fer facias i). So 
that body and goods may be taken in execution, or land and 


(Ff) Stat. 29 Car. II. c. 3. (F) c Rull Abr. 888. 
(G6) Bcok II. ch. 10. (:) Heb. 56. 
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goods; but not bedy and land too, upon any judgment be- 
r - 3 the eee common law. 


I 7 c J 43 4 12 


5. Urox — profcoutions. given by Raute! 5 as in the 
caſe of recognizances or debts acknowledged on ſtatutes 
merchant, or ſtatutes ſtaple ; (purſuant to the ſtatutes 13 
Edw. I. de mercatoribus, and 27 Edw. III. c. 9.) uport for- 
feiture of theſe, the body lailds, and goods, may all be ta- 
ken at once in execution, to compel the payment of the 
debt. The proceſs hereon is uſually called an eren or ex- 
tcr:d! ſacias, becauſe the ſheriff is to cauſe the lands, Cc, to 
be appraiſed to their full extended value, before he delivers 
them to the plaintiff, that it may be certainly known how 
ſoon the debt will be ſatisfied (kj. And by ſtatute 33 Hen. 
VIII. c. 39. all obligations made to the king ſhall have the 
ſame force, and of conſequence the ſame remedy to recover 
them, as a ſtatute ſtaple: though indeed, before this ſta- 
tute, the king was intitled to ſue out execution againſt the 
body, lands, and goods of his accountant or debtor (I). 
And his debt ſhall, in ſuing out executicn, be preferred to 
that of every other creditor, who hath not obtained judg- 
ment before the king commenced his ſuit (m). The king's 
judgment alto affeQs all lands, which the king's debtor hath 
at or after the time of contracting his debt, or which any of 
his officers mentioned in the ſtatute 13 Eliz. c. 4. hath at 
or after the time of his entring on the office: ſo that, if ſuch 
officer of the crown alienes for a valuable conſideration, the 
land ſhall be liable to the king's debt, even in the hands of 
a bona fide purchaſer; though the money for which he is ac- 
countable was received by the vendor many years after the 
- alienation (n). Whereas judgments between ſubject and 
-ſubje& related, even at common law, no farther back than 
the firſt day of the terin in which they were recovered, in 
reſpec of the lands of the debtor; and did not bind his 
-poods and chattels, hut ſrom the date of the writ of executi- 
on. And now, by the ſtatute of frauds, 29 Car. II. c. 3. 
the judgment ſhall not bind the land in the hands of a 


tt) F. N. P. 131, (m)] Stat. 33 Hen. VIII. <. 29. 
) 3 Rez, 4. (n) 10 Rep. 55, 59. 
bona 
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aua fide purchaſer, but only from the time of actually ſign- 
ing the ſame; nor the goods in the hands of a ſtranger, ar 
a purchaſer (o), but a. _ the actual d=livery of the writ . 
ta the ſheriffr. | 


Tze ate the dab which the law of England has 
pointed out for the execution of judgments: and when the 
plaintiffs demand} is ſatisfied, either by the voluntary pay- 
ment of the defendant, or by this compulfory proceſs, or - 
otherwile, ſatisfaction ought to be entered on the record, 
that the defendant may not be liable to be hereafter harraſſed 
a ſecond time on the fame account. But all theſe writs cf 
execution mult be ſued out within a year and a day after the 
judgment, i is entered; otherwiſe the court concludes prima ſa- 
cie that the judgment i is ſatisfied and, extinct: yet however it 
wall, grant a, writ of | /cire facias in purſuance of ſtatutę 
Weſtm. 2. 13 Edw. I. c. 45. for the defendant to ſhew 
cauſe why the judgment ſhould not be revived, and executi- 
tion had againſt him; to which the detendant may . plead 
ſuch matter as he has to allege, in order to ſhew why pro- 
ceſs, of execution ſhould not be iſſued: or the plaintiff may 
fill bring an action of debt, founded on this dormant judg- 
ment, which was the only method of * allowed by the 


£0mmon law 5 


In this manner are the ſeveral remedies given by the Eng- 
Ih law for all forts of injuries, either real or perſonal, ad- 
miniſtred by the ſeveral courts of juſtice, and their reſpective 
officers. In the courſe therefore of the preſent volume we 
have, firſt, ee and conſidered the nature of remedies, by 
the mere act of the parties, or mere operation of law, with- 
out any fuit in courts. We have next taken a view of re- 
medies by ſuit or action in courts : and therein have con- 
templated, frft, the nature and ſpecies gf ,courts, inſtituted 
for the redreſs of injuries in general; and then have ſhewn 
in '« hat particular courts application muſt be made for the re- 
ureſs of particular injuries, or the doctrine of juriſdictions and 


ſo) Skin. 257, Tt (r) Co. 1:i:t. 290. 
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cognizance. We afterwards proteeded to eonſider the na- 
ture and diſtribution of wrongs and injuries, affecting every 
ſpecies of perſonal and real rights, with the reſpective reme- - 
dies by ſuit, which the law of the land has afforded for eve | 
ry poſſible injury. And, laſtly, we have deduced and point- 
ed out the method and progreſs of obtaining ſuch remedies 
in the courts of juſtice :' proceeding from the firſt general 
complaint or original writ ; through all the ſtages of proceſs, 
to compel the defendant 8 appearance; and of pleading, or 
ſormal allegation on the one fide, and excuſe or denial on 
the other; with the examination of the validity of ſueh com- 
plaint or excuſe, upon demurrer, or the truth of the ſadts 
alleged and denied, upon ie joined, and its ſeveral trials ; 
to the judęment or ſentence of the law, with reſped to the 
nature and amount of the redreſs to be ſpecifically given: 
till, after conſidering the ſuſpenſion of that judgment by writs 
in the nature of appeals, we arrived at its final execution ; 0 
which puts the party in ſpecific poſſeſſion of his right by the 
intervention of miniſterial officers, or elſe gives him an am- 
ple ſatisfactien, either by equivalent damages, or by the 
confinement of his a ho is guilty 'of the yay com- | 
plained f. | 


Tuis care and cireumſpection in a the law,—in providing * 
that no man's right ſhall be affected by any legal proceeding 
without giving him previous notice, and yet that the debtor 
ſhall not by receiving ſuch notice take occaſion to eſcape N 
from juſtice; in requiring that every complaint be accurate- 
ly and preciſely aſcertained in writing, and be as pointedly 
and exactly anſwered; in clearly ſtating the queſtion either 
of law or of fact; in deliberately reſolving the former after 
full argumentative diſcuſſion, and indiſputably fixing the 
latter by a diligent and impartial trial; in correcting ſuch 
errors as may have ariſen in either of thoſe modes of deciſion, 
from accident, miſtake, or ſurprize; and in finally enfor- 
eing the judgment, when nothing can be alleged to impeach 
jt ;—this anxiety to maintain and reſtore to every individual 
the enjoyment of his civil rights, without intrenching upon 
thoſe of any other individual in the nation, this parental ſo- 

| licitude 
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licitude which pervades our whole legal conſtitution, is the 
genuine offspring of. that ſpirit of equal liberty which is the 
ſingular felicity of Engliſhmen, At the ſame time it muſt 
be owned to have given an handle, in ſome degree, to thoſe 
complaints, of delay in the practice of the law, which are not 
wholly without foundation, but are greatly exaggerated be- 
yond the truth. There may be, it is true, in this, as in 
all other departments of knowlege, a few unworthy "IC, 
fars : who ſtydy the ſcience of chicane and ſophiſtry rather 
than of truth and juſticez and who, to gratify the ſpleen, 
the diſhoneſty, and wilfulneſs of their clients, may endea- 
your to ſcreen the guilty, by an, unwarrantable uſe of thoſe 
means which were intended to protect the innocent. But 
the frequent diſappointments and the conſtant diſcounte-. 
nance, that they meet with in the courts of juſtice, have 
confined theſe men (to the honour of this age be it ſpoken) 
both in number and reputation to indeed a very deſpicable 


compals. 


Ver ſome delays there certainly are, and muſt unayoida- 
bly be, in the conduct of a ſuit, however deſirous the parties 
and their agents may be to come to a ſpeedy determination. 
Theſe ariſe from the ſame original cauſes as were mentioned 
in examining a former complaint (q); from liberty, proper- 
ty, civility, commerce, and an extent of populous territo- 
ry: which whenever we are willing to exchange for tyranny, 
poverty, barbariſm, idleneſs, and a barren deſart, we may 
then enjoy the ſame diſpatch of cauſes. that is ſo highly ex- 
tolled in ſome foreign countries. But common ſenſe and a 
little experience will convince us, that more time and cir- 
cumſpection are requiſite in cauſes, where the ſuitors have 
valuable and permanent rights to loſe, than where their pro- 
perty is trivial and precarious ; and what the law gives them 
to-day, may be ſeiſed by their prince to-morrow. In Tur- 
key, ſays Monteſquieu (r), where little regard is ſhewn to 
the lives or fortunes of the ſubje&, all cauſes are quickly de- 
cided :' the baſſia, on a ſummary hearing, orders which par- 
ty he pleaſes to be baſtinadoed, and then ſends them about 
their buſineſs. But in free ſtates the trouble, expence, and 


(4) See pag. 327. : $5. L. b. 6. ch. 2. 
DS: "0 
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delays of judieiel proceedings ate the price that every ſubject 
pays for: his liberty: and in all governments, he adds, the 
fermalities of law increaſe, in proportion to the value which 
is ſet on the en his fortune, Ws —_ 1 my oy 

the 1 av * e 


' FROM: thee principles it e er follow, that 
the Engliſh courts ſhould be more ſubject to delays than 
thoſe of other nations: as they ſet a greater value on hfe, on 
liberty, and on property. But it is our peculiar felicity to 
enjoy the advantage, and yet to be exempted from a propor- 
tlonable ſhare of the burthen. For the courſe of the civil 
law, to which moſt other nations conform their practice, is 
much more tedious than ours ; for proof of which I need 
only appeal to the ſuitors of thoſe courts in England, where 
the praQtice of the Roman law is allowed in its full extent. 
And particularly in France, not only our Forteſcue (s) ac- 
cuſes (of his own knowlege) their courts of moſt unexam- 
pled. delays in adminiſtring juſtice; but even a writer. of 
their own (t) has not ſcrupled to teſtify, that there were in 
his time more cauſes there depending than in all Europe be- 
fjdes, and ſome of them an hundred years old. But (not to 
enlarge upon the prodigious improvements which have been 
made in the celerity of juſtice by the diſuſe of real actions, by 
the ſtatutes of amendments and jeofails (v), and by. other 
more modern regulations, which it now might be indelicate 
to mention, but which . poſterity will never forget) the time 
and attendance afforded by the judges in our Engliſh courts 
zre alſo greater than thoſe of many other countries. In the 
Roman calendar there were in the whole year but twenty 
eight judicial or triverbial (u) days allowed to the praetor for 
hearing cauſes (: whereas with us, one fourth of the year 
is term time, in which three courts conſtantly fit for the dif- 
patch of matters of law; beſides the very cloſe attendance 
of the court of ehancery for determining ſuits in equity, 


» (+) de Lazd. LL. e. 435 ba, de, dice, addice, (Calvo. Lex. 
(i) Bodin, de Republ. {. 6. c. 6. 285.) 


{v) See pag* 406. 0 elwag 3 
(u) Otherwiſe called die- le wi (#) P erms. F. 4. 


guns licebat 1 fort tris ver- 
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and the numerous courts of aſſiſe and if prius that fit in 
vacation for the trial of matters of fact. Indeed there is no 
other country in the known world, that hath an inſtitution 
ſo commodious and fo adapted to the diſpatch of cauſes, as 
our trials by jury in thoſe courts for the deciſion of facts: 
in no other nation under heaven does juſtice make her pro- 
greſs twice in each, year into every part of the kingdom, to 
decide upon the ſpot by the voice of the people themſelves 
the hues of _ — 
6 4815 ſs | . 
Axy here this x pay deeper commentaries, which als 
treats only of redreſs at the common law, would naturally 
draw to a concluſion. But, as the proceedings in the courts 
of equity are very different from thoſe at comman law, and 
as thoſe courts are of a very general and extenſive juriſdicti- 
on, it is in ſome meaſure a branch of the taſk I have under- 
taken, to give the ſtudent ſome general idea of the forms of 
practice adopted by thoſe courts. — n 9 
the ITY pa the r 1 1 
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= Pu enter ada quopdies. fabje&t of th the 
chapter, lz. the nature and method of pro- 
ceedings in the courts of equity, it will be proper to recol- 
lect the obſervations, which were made in the beginning of 
this book (a) on the principal tribunals of that kind, ac- 
knowleged by the conſtitution of England; and to pre- 
miſe a few remarks upon thoſe particular cauſes, wherein 
any of them claims and exerciſes a ſole juriſdietion, diſtinct 
from and excluſive of the other. 


I HAvE already (b) attempted to trace (though very 
conciſely) the hiſtory, riſe, and progreſs, of the extraordi- 
nary court, or court of equity, in chancery. The fame 
juriſdiction i is exerciſed, and the fame ſyſtem of redreſs pur- 
ſaed, in the equity court of the exchequer : with a diſtincti- 
on however as'to ſome few matters, peculiar to each tribu- 
nal, and in which the other cannot interfere. And, firſt, 


of thoſe peculiar to the chancery. 


1. Urox the abolition of the court of wards, the care, 
which the crown was bound to take as guardian of its in- 
fant tenants, was totally extinguiſhed in every feodal view; 


(a) ch. 4, and 6, (b} pag. 49, Ec. 
but 
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but reſulted to the king in his court of chancery, together 
with the general protection (e) of all other infants in the 
kingdom. When therefore a fatherleſs child has no other 
guardian, the court of chancery hath a right to appoint one: 
and, from all proceedings relative thereto, an appeal lies to 
the houſe of lords. Phe court of exchequer can only ap- 
point 2 guardian ad. litem, to manage the defence of the 
infant if a ſuit be cemmenced againſt him; a. power Which 
is ineident to the jutiſdiction of every court of juſtice (d): 
but- when the intereſt of a minor comes before the court 
| judicially, i inthe progreſs of a\cauſe, or upon a bill for that 
purpoſe filed, either tribunal n will take care. 
ory property of the infant. ah tn 16105 


2. As to idiots nd lunatics. the king himſelf uſed thaw: 
merly to commit the cuſtody of them to proper committees, 
in every particular caſe; but now, to avoid ſolicitations and 
the very ſhadow of undue partiality, a: Warrant is iſſued 
by the king (e) under his royal fign manual to the chan- 
cellor or keeper of his ſeal, to perform this office for him: 
and, if he acts improperly in granting ſuch cuſtodies, the 
complaint muſt be made to the king himſelf in council (f/. 
Bur the previous proceedings on the commiſſian, to inquire. 
whether or no the party be an idiot or a Junatic, are on 
the Taw-ſide of the court of chancery, and can only be re- 


dreſſed (if erroneous) by writ of error in the regular courſe 
of law. 


3. Tux king, as parens patriae, has the general ſuper- 
intendence of all charities ; which he exerciſes hy the keeper 
of his conſcience, the chancellor. And therefore, when- 
ever it is neceſſary, the attorney general, at the relation 


of ſome informant, (who is uſually called the relatar) files 
ex officio an information in the court of chancery to have 


the charity properly eſtabliſhed. By ſtatute alſo 43 Eliz. 
c. 4. authority i: given to the lord chancellor or lord keeper, 
and to the chancellor of the duchy of Lancaſter, reſpective- 


(c) F. N. B. 25. | (e) See book I. ch. 8. 
(4) Cro. Jac. 641, 2 Lev, 163. (f) 3 P. Wms. 108. 
T. Jones, 90. | | 
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ly, to grant commiſſions. under their ſeveral. ſeals, to in- 
quire into any abuſes of charitable donations, and rectify 
the · ſame by decree; which may be reviewed in the reſpec- 
tive courts of the ſeveral chancellors, upon exceptions taken 
thereto. But, though this is done in the petty bag office 
in the court of chancery, berauſe the commiſſion is there 
returned, it is not a proceeding at common law, but treat | 
ed as an original cauſe in the court of equity. The evi - 
dence below is not taken'down in writing, and the reſpon- 
dent in his anſwer to the exceptions may allege what new 
matter he pleaſes ; upon which they. go to proof, and exa- 
mine witneſſes in writing upon all the matters in iſſue: 
and the court may decree the reſpondent; to pay all the 
coſts, though no ſuch authority is given by the ſta- 
tute. And, as it is thus conſidered as an original cauſe 
throughout, an appeal hes of courſe from the chanceilor's 
decree to the houle of peers (8), an any looſe 
| AS to ee Ger. g bnd. rt % 30 
RT +, 3 YDI C43 0 | | 
4. By he ſeveral ſlaruies,, relating to ask 2 . 
mary juriſdiction ãs given to the chancellor, in many mite 
ters conſequential: or previous to! the cominiiſiions thereby 
directed v to 1 from * the nee give no — 
ox the n band, the anche of the cout of chang 
cery doth not extend to. ſome. cauſes, wherein relief may 
be had in the exchequer. No information can be brought, 
in chancery, for ſuch miſtaken charities, as are given to 
the king by the ſtatutes for ſuppreſſing ſuperſtitious uſes. 
Nor can chancery give 2ny.relief againſt the king, or direct 
any act to to done by him, or make any decree dif- 
poſing of or affecting his property; ; not even in caſes 
where he is à royal truſtee (i). Such cauſes muſt be 
determined in the court of exchequer, as a court of 
revenue; which alone has power over the king's trea- 
fure, and the officers 'employed in its management : 


9 Duke's "char, uſes. 62. 123, pany. Canc. 24 Oct. 1740. Reere 
Corporation of Byrford v. Lenthall. v. Attorney-gercrat. Canc. 27 Nov, 
Cane. 9 May, 1743. 1741. Lightbourn v. Attorney- gene- 

(h) 2 Vern. 118. rel. Carr. 2 May, 1743. 

(i) Huggins v. York buildings Com- 
| unleſs 
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unleſs where it properly: belongs, to the duchy coutt of 
Lancaſter, which hath alſo a ſimilar juriſdiction as a court 
of revenue; and, like the other, conſiſts of vo a court 
of law and a court of de 


j 


In all bor matters, what 5 is aid of the court t of HAR 
in chancery will be equally applicable to the other courts of 
equity. Whatever difference there may be in the forms of 
practice, it ariſes from the different ' conſtitution. of their 
officers ; or, if they differ in any thing more eſſential, one 
of them muſt certainly be wrong; for truth and juſtice are 
always uniform, and ought equally to be adopted by them all. 


Ler us next take a brief, but comprelſenſive, view of 
the general nature of equity, as now underſtood and prac- 
tiſed in our ſeveral courts of judicature. I have formerly 
touched upon it (x), but imperſectly: it deſerves a more 
complete explication, Vet, as nothing is hitherto extant, 
that can give a ſtranger a tolerable idea of the courts of 
£quity ſubſiſting in England, as diſtinguiſhed from the courts 
of law, the compiler of theſe obſervations cannot but at- 
tempt it with diffidence: they, who know them heſt, are 
too much employed to find time to write ; and thev, who 
have attended but little in thoſe 2 muſt be oben at a 
loſs for materials. 5 


Equity then, in its true and genuine meaning, is the 
foul and ſpirit of all law : pœſitide law is conſtrued, and ra- 
tional law is made, by it. In this, equity is ſynonymous to 
juſtice; in char, to the true ſenſe and found interpretation of 
the rule. But the very terms of a court of equity and a court 
of latu, as contraſted to each other, are apt to confound 
and miſlead us: as if the cne judged without equity, and 
the other was not bound by any law. Whereas every de- 
finition cr illuſtration to be met with, which now draws a 
Ine between thetwo juriſdictions, by ſetting law and equity in 


(x) Vol. I. iatrod. & 2, & 3. as eaic. 
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oppoſition to each other, will be foundeither Py ons 
© a Wann 2 nin — N :f+ 

1. Tuvs! in he firſt place it.is ſaid MY chat its 4 bu- 
ſineſs of a court of b. in England to abate the rigour of 
be commen law. But no ſuch power is contended for. 
Hard was tlie caſe of bond-creditors, whoſe debtor deviſed 
away his real eſtate; rigorous and unjuſt the rule, which 
put the deviſes in a better condition than the heir (m): yet 
n court of equity had no power to interpoſe. Hard is the 
common hw ſtill ſubſiſting, that land deviſed, or defcend- 
ing to the heir, ſhall not be liable to ſimple contract debts 
of the anceſter or deviſor (n), although the money was 
Hid out in purchaſing the very land; and that the father 
ſhall never immediately ſucceed as heir to the- real-eſtate 
of the ſon (o): but a court of equity can give no relief; 
though in both theſe inſtance; the artificial reaſon of the 
law, arifing from feodal principles, has long ago intirely 
ceaſed. The like may be obſerved of the deſcent of lands 
to a remote relation of the whole blood, or even their eſcheat 
to the lord, in preference to the owner's half-brother (p); 
and of the total ſtop to all juſtice, by cauſing the pars! to 
demur (q), whenever an infant is ſued as heir or is party to 
2 real action. In all ſuch caſes of poſitive law, the courts of 
equity, as well as the courts ot law, muſt ſay with Ulpian (r), 


& hoc quidem perquam durum eſt, ſed ita lex ſcripta eſt.” 


2. Ir is ſaid (s), that a court of equity determines ac- 
cording to the ſpirit of the rule, and not according to the 
rictneſs of the letter. But ſo alſo does a court of law. 
Both, for inſtance, are equally bound, and equally profeſs, 
ro interpret ſtatutes according to the true intent of the le- 
gillature. In general laws all cafes cannot be foreſeen; 
ar, if foreſeen, cannot be expreſſed : ſome will ariſe that 


YM Lord Kayms, princ. of equit. 4 (p) Pid. pag. 227. 


m] See Vol. II. ch. 23. pag. 378 (a) See pag. 300. 
n) lid ch. 1g. pag. 243, 244. (1) FV. 40. 9. 12. 
ch. 23 pig. 377. (>) Lord Kayms. prince. of equ. 177. 


% bid. r. 14. TS 208. 


will 
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will fall within the meaning, though not within the words, 
of the legiſlator; and others, which may fall within tlie 
letter, may be contrary to his meaning, though not ex- 
preſsly excepted. Theſe caſes, thus out of the letter, are 
often ſaid to be within the equity, of an act of parliament; 
and fo, caſes within the letter are frequently out of the 
equity. Here by equity we mean nothing but the ſound in- 
terpretation of the law; though the words of the law itſelf 
may be too general, too fpecial, or otherwiſe inaccurate or 
defective. Theſe then are the caſes which, as Grotius (t) 
fays, © lex non exatte definit, ſed arbitrio boni viri permittit ,” 
in order to find out the true ſenſe and meaning of tho 
lawgiver, from every other topic of conſtruction. But 
there is not a ſingle rule of interpreting laws, whether 
equitably or ſtrictly, that is not equally uſed by the judges 

in the courts both of law and equity: the eonſtruction muſt 
In bottr be the ſame; or, if they differ, it is only as one 
court of law may alſo Uappen to differ from another. Each 
endeavours to fix and adopt the true ſenſe of the law in 
queſtion; neither can enlarge, diminiſh, or alter, that ſenſe 
un a ſingle title, | 

3. AGAIN, it hath been faid (0 0 that 1 Henk A, 

and truſt are the proper and peculiar objects of a court of 
equity, But every kind of fraud'is equally cognizable, and 
equally adverted to, in a court of law; and ſome frauds 
are only cognizable there, as fraud in obtaining a deviſe of 
lands, which is always ſent out of the equity courts to be 
there determined. Many accidents. are alſo ſupplied in a 
court of law; as, loſs of deeds, miſtakes in receipts or ac- 
counts, wrong payments, deaths which make it impollible 
to perform a condition literally, and a multitude of other 
contingencies : and many cannot be relieved even in a court 
of equity; as, if by accident a recovery is ill ſuffered, a de- 
viſe ill executed, a contingent remainder deſtroyed, or a 
power of leaſing omitted in a family ſettlement. A techni- 
ca truſt indeed, created by the limitation of a ſecond ule, 


| 10 ii arguitore, 9 3. (+) 1 Roll Abr, 394. Aug. $4 10 Mod . 


Was 


ATE 
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Was ſoreed inio a court of e in the manner formerly 
mentioned (w) and abis ſpecies of truſts, extended. by in 
-ference and conſtruQion, have ever ſince remained as a 
Kind of peculium in thoſe courts. But there are other truſts, 

which are.cognizable in a court of law.: as depoſits, and 
-all manner of bailments.; and eſpecially that, implied con- 
tract, ſo highly beneficial and, uſeful,” of having undertaken 
to account for money received to another's uſe ; (x), which 
is the ground of an action on the caſe almoſt * Ware 


eee. . 1,7 WS 


4. "Ot more ; it "has bet aid that a court of equity 
is not bound by rules or precedents, but acts from the opi- 
nion of the judge (y),. founded on the circumſtances of 
every. particular caſe, Wheteas the ſyſtem of our courts 
of equity is a laboured connected ſyſtem, governed by eſtab- 
liſhed rules, and bound down by precedents, from which 
they do not depart, although the reaſon of ſome of them 
may perhaps be liable to objection. Thus, the refuſing | a 
wife her dower in a truſt- eſtate (z), yet allowing the huſband 
his curteſy: the holding the penalty of a bond to be merely 
a ſecurity for the debt and intereſt, yet conſidering it 
ſometimes as the debt itſelf, ſo that the intereſt, ſhall 
ſhall not exceed that penalty (a): the diſtinguiſhing be- 
tween a mortgage at five per tent, with a clauſe of reduction 
to four, if the intereſt be regularly paid, and a mortgage at 
four per cent, with a clauſe of enlargement to five, if the 

yment of the intereit be deferred ; ſo that the former 
ſhall be deemed a conſcientious, the latter an unrighteous, 


bargain (b): all theſe, and 
inſtanced, are plainly rules 


(W) Book II. ch. 20. 
(x) See pag. 162. 

) This is ſlated by Mr. Selden 
(Tabletalk, tit. equity.) with more 
pleaſantry than truth. For /aw, 
„e have a meaſure, and know 

« what to truſt to: equity is accord- 
* ing to the conſcience of him that 
« is chancellor; and, as that is 
« larger or narrower, ſo is equity. 


Tis all one, as if they hould make 


other caſes that might be 
of poſitive law; ſupported 


« the ſtandard for the mezſure a chan- 
„ cellor's foot. What an uncertain 
* meaſure wou'd this be! One chan- 
** cellor has a long ſout, another a- 
© ſhort foot, third an indifferent 
© foot. It is the ſame thing wit! 
„the chanccllor's con'cience, ”? 


(2) 2 P. Wms. 640. See Vol, II. 
pag. 337. 
(a) Sa!k. 154. 


(b) 2 Vera, 289. 316. 3 Alk. 620 


only 
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only by the reverence that is ſhewn, and generally very pro- 
perly ſhewn, to a ſeries of former determinations ; that the 
rule of property may be uniform and ſteady. Nay, ſome- 
times a precedent is ſo ſtrictly followee,' that a particular 
judgment, founded upon ſpecial circumſtancee (c), gives riſe 
to a general rule. | tvs 
Is ſhort, ifa court of equity in England did really a&, as 

a very ingenious writer in the other part of the iſland ſuppo- 
ſes it (from theory) to do, it would rife above all law, either 
common or ſtatute, and be a moſt arbitrary legiſlator in eve- 
ry particular caſe. No wonder he is ſo often miſtaken, 
Grotius, or Puffendorf, or any other of the great maſters 
of juriſprudence, would have been as little able to diſcover, 
by their own light, the ſyſtem of a court of Equity in Eng- 
land, as the ſyſtem of a court of law. Eſpecially, as the no- 
tions before-mentioned, of the character, power, and prac= 
tice of a court of equity, were formerly adopted 2nd propa- 
gated (though not with approbation of the thing) by our 
principal antiquarians and lawyers ; Spelman (d), Coke (e), 
Lambard (f), and Selden (g), and even the great Bacon (h) 
himſelf. But this was in the infancy of our courts of equi- 
ty, before their juriſdiction was ſettled, and when the chan- 
cellors themſelves, partly from their ignorance of law (being 
frequently biſhops or ſtateſmen) partly from ambition and 
luſt of power (encouraged by the arbitrary principles of the 
age they lived in) but principally from the narrow and un- 
juſt deciſions of the courts of law, had arrogated to them- 
ſelves ſuch unlimited authority, as hath totally been diſclaim- 
ed by their ſucceſſors for now above a century paſt, The 
decrees of a court of equity were then rather in the nature 
of awards, formed on the ſudden pro re nata, with more 
probity of intention than knowlege of the ſubje&; founded 


(e) See the caſe of Peſter and fenetur ſuae curiae vel ſui ipſſut, quin, 
Munt, 1 Vern. 473. with regard to &uczxte nu ratione, Tecognoſcat guet 
the undiſpoſed refiduzm of perſonal 02/uerit, mutet et deleat prout ſuae vi- 
ellates. E debitur prudentiae, ( G1. 108. 

(4) Dae in ſummis tribunalibag (le) See pag. 53, 54. 
multi e legum canone decernunt judicer, (f) Archeion, 71, 72, 73. 

Plus (fi res exegerit) cohibet cancella- ([g]) ubi ſupra. ; 
riut ex arbitrie; nec aliter decretis (h) De Axgm. Scient, I. 8. c. 3. 


Vor. III. e on 


434 PRIVATE Boex III. 
on no ſettled princip'es, as being never deſigned, and there- 
fore never uſed, for precedents. Bur the ſyſtems” of jurif- 
prudence, in our courts both of law and equity, are now 
equally artificial ſyſtems, founded in the ſame principlès of 
juſtice and poſitive law; but varied by different uſages in the 
forms and mode of their proceedings; the one being origi- 
nally derived (though much reformed and improved) from 
the feodal cuſtoms, as they prevailed in different ages in the 
Saxon and Norman judicatures; the other (but with equal 


improvements) from the imperial and pontificiat formula- 
es; miraduced by their clerical chancellors. 3 * 


Tur ſuggeſtion indeed of every Hill, to give Furiſdition to 
the courts of equity, copied from thoſe early times) is, that 
the complainant hath no remedy at the common law. But 
he; who ſhculd from thence conclude, that no caſe is judg- 
ed of in equity where there might have been relief at law, and 
at the ſame time caſts his eye on the extent and variety of the 
eaſes in our equity-reports, muſt think the law a dead letter 
indeed. The rules of property, rules of evidente, and 
rules of interpretation, in both eourts, are, or ſhould be, 
exactly the fame: both ought to adopt the beſt, or muſt 
ceaſe to be courts of juſtice, Formerly ſome cauſes, which 
now no longer exiſt, might occaſion a different rule to be 
followed in one court, from what was afterwards adopted in 
the other, as founded in the nature and reaſon of the thing: 
but, the infant thoſe cauſes ceaſed, the meaſure of ſubſtan- 
tial juſtice onght to have been the fame in both. Thus the 
penaity of a bond, originally contrived to evade the abſurdi- 
ty of thoſe monkifh” conſtitutions which prohibited taking 
intereſt for money, was therefore very pardonably conſider- 
ed as the real debt in the courts of law, when the debtor 
neglected to perform his agreement for the return of the loajy 
with intereſt ; for the judges cou Id not, as the law then 
ood, give judgment that the intereſt ſnould be ſpecifically 
paid. But when afterwards the taking of intereſt became 
legal, as the necetiary com; anion of commerce (i, nay af- 
ter the ſtatute of 37 Hen. VIII. c. 9. Bad declared the 


* - * 4 
( Sec Vol. A. pag. 455: 


debt 
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debt or loan itſelf to be the juſt and true intent” for which 
the obligation was given, their narrow minded ſucceſſors 
ſtill adhered wilfully and technically to the letter of the an- 
tient precedents, and refuſed to conſider the paytnetit of 
principal, intereſt, and coſts, as a full ſatisfaction of the 
bond. At the fame time more liberal men, who fate in the 
courts of equity, conſtrued the inſtrument, according to its 
« juſt and true intent, as merely a fecurity for the loan: in 
which Jight it was certainly underſtood by the parties, at 
leaſt after theſe deteripinationis ; ; and therefore this conſtructi- 
on ſhould have been univerſally received. So in mottgages, 
being only a landed as the other*is a perſonal ſecurity for 
the money lent, the payment of principal, intereſt, and 
coſts ought at any time, before judgment executed, to have 
ſaved the forfeiture in a court of law, as well as in 4 court 
of equity. And the inconvenience as well as injuſtice, of 
putting different conſtructions ih different courts upon one 
and the fame tranſaction, obliged"the parliament at length 
to interfere, and to direct by the ſtatutes 4 & 5 Ann. c. 16. 

and 7 Geo. II. c. 20. that, in the caſes of bonds and mort- 
gages, what had long been the practice of the coutts of equi- 
ty ſhould alſo for the future be followed in the courts of 


law, 


AGAIN ; neither a court of equity nor of law can vary 
men's wills or agreements, or (in other words' make wills 
or agreements for them. Both are to underſtand them tru- 
iv, and therefore both of them uniformly. One court 
bought not to extend, nor the other abridge, a lawful provi- 
ſion deliberately ſettled by the parties, contrary to its juſt 
intent. A court of equity, no more than a court of law, 
can relieve againſt a penalty in the nature of ſtated damages; 
as a rent of 5/. an acre for ploughing up antient meadew 
(k) : nor againſt a lapſe of time, where the time is material 
to the contract; as in covenants for renewal of leaſes. Both 
courts will equitably conſtrue, but neither pretends to con- 
troul or change, a lawful ſtipulation or engagement. 


(k) 2 Ack. 239. 
Re Tre 
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Tur Ls of deciſion are in both courts 1 7 5 15500 
to the ſubjects of which they take cognizance. Where the 
ſubject- matter is ſuch as requires to be determined ſecundum 
gequum et bonum, as generally upon actions on the caſe, the 
judgments of the courts of law are guided by the moſt liberal 
equity, In matters of poſitive right, both courts muſt ſub- 
mit to and follow. thoſe antient and invanable maxims 
& guat relicta ſunt et tradita ().“ Both follow the law of 
nations, and collect it from hiſtory and the moſt approved 
authors of all countries, where the queſtion is the object of 
that law : as in caſe of the privileges of embaſſadors (m), 
hoſtages, or ranſom-bills (n), In mercanitile tranſactions 
they follow the marine law (o), and argue from the uſages 
and authorities received in all maritime countries. Where 
they exerciſe a concurrent juriſdiction, they both follow tlie 
law of the proper forum. (p): in matters originally of eccle- 
ſiaſtical cognizance, they both equally adopt the canon or 
imperial law, according to the nature of the. ſubje& (q); 
and, if a queſtion came before either, which was properly 
the object of a foreign municipal law, they would botli re- 
ceive information what is the rule of the country (r), and 
would both decide accord.ngly. 


sven then being the parity of law and reaſon which go- 
verns both ſpecies of courts, wherein (it may be aſked) 
does their effential difference eonſiſt? It principally conſiſts 
in the different modes of adminiſtring juſtice in each; in the 
mode of proof, the mode of trial, and the mode of relief. 
Upon theſe, and upon two other accidental grounds of ju- 
riſdiction, which were formerly driven into theſe courts by 
narrow deciſions of the courts of law, ig. the true conſtruc- 
tion of ſecurities for money lent, and the form and effect of 


(1) De jure naturae cegitare per t Geo. III. B. R. 
atque Aicere debemas;, de jure prpuli (o) See Vol. I. pag. 73. Vol. II. 
Romani, quite relidta 1 et tradita, pag. 489. 461. 467 
{Cic. ie Leg. J. 3. ad calc,) (p) Sze Vol. II. pag. 513. 

(m) Sec Vol. I. pag. 253. (4) 7bid. 504. 

(a) Ricerd v. — Tr. 5 (r) dbid, 463. 


A truſt 
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a truſt ar ſecond uſe ; upon theſe main pillars hath been gra- 
dually erected that ſtructure of juriſprudence, which prevails 
in our courts of equity, and is inwardly bottomed upon the 
fame ſubſtantial foundations as the legal ſyſtem which hath 
hitherto been delineated in theſe commentaries ; however 
different they may appear in their outward: form, from the 
ear wean of their architects. 


uh. And, firſt, as to the mode of provf. When facts, or 
their leading circymſtances, reſt only in the knowlege of the 
party, a court of equity applies itſelf to his conſcience, and 
purges him upon oath with regard to the truth of the tranſec- 
tion; and, that being once diſcovered, the judgment is the 
ſame in equity as it would have been at law. But, for want 
of this diſcovery at law, the courts of equity kave acquired a 
concurrent juriſdiction with every other court in all matters 
of account (s). As incident to accounts, they take a con- 
current cognizance of the adminiſtration of perſonal aſſets 
(t), conſequently of debts, legacies, the diſtribution of the 
reſidue, and tlie conduct of executors and adminiſtrators (u). 
As incident to accounts, they alſo take the concurrent jurif- 
diction of tithes, and all queſtions relating thereto (w); of 
all dealings in partnerſhip (x), and many other mercantile 
tranſactions; and fo of bailiffs, receivers, factors, and a- 
gents (y). It would be endleſs to point out all the ſeveral 
avenues in human affairs, and in this commercial age, 
which lead to or end i in accqunts, 


FROM {the ſame. fruitful farce the „ diſcovery 
upon oath, the courts of equity have acquired a juriſdiction 
oyer almoſt all matters of fraud (z); all matters in the pri- 
vate knowlege of the party, which though concealed, are 
binding in. conſcience ; and all judgments at law, obtained 


(s) 1 Chan. Caſ. 57, ( 2 Vern. 277, 
(t) 2 P. We. 145. (y) hid. 638, 
(u) 2 Chan, Cal. 152, (z) 2 Chan. Caf. 46, 


( l Eau. cal, abr. 367. 
Ee 3 through 
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through ſuch fraud or concealment. And this, not by im- 
peaching or reverſing the judgment itſelf, but by prohibiung 
the plaintiff from taking any advantage of a judgment; ob- 
talned by ſuppreſſing. the truth (a); and which, had the 


fame facts appeared on the trial, as now are diſcovered, ha 
would never have obtained at all. | t it 


2. As to the mode of trial. This 3 is * indication | 
admigiſtred to the witneſſes, upon 'which their depoſitions 
are taken in writing, wherever they happen to reſide. If 
therefore the cauſe ariſes in a foreign country, and the wit- 
neſſes reſide upon the ſpot; if; in cauſes arifing'/in England, 
the witneſſes are abroad, or ſhortly to leave the king - 
dom; or if witneſſes reſiding at home art aged ,or- infirm; 
any of tneſo cafes lays a ground for a court of equity, to 
grant à commimen to examine them, and (in conſequence) 
to exerciſe the ſame juriſdiction, which might have been ex. 
ed at t laws. if _ ng: opp could r ane 


— 9 10 ** 


fi Wiru reſpect. to ) the ade nale The want of. A 
more ſpecific remedy, than can be obtained in the courts of 
law, gives a concurrefit juriſdiction to 4 court of equity in a 
great variety of caſes. , To inſtance in executory agreements, 
A court of equity will compel them to be carried into ſtrict 
execution (b), unleſs where it is improper or impoſſible, 
inſtead of their giving damages for their non- performance. 
And hence a fiction is eſtabliſhed, that what ought to be done 
ſnall be conſidered as being actually done (c), and ſhall relate 
back to the time when it ought to have been done originally: 
this fiction is ſo cloſely purſued through all its conſequences, 
that it neceſſarily: branches out into many rules of juriſpru- 
dence, which form a certain regular ſyſtem. So, of waſte, 
4nd other. ſumilar i injuries, a court of equity takes a concur- 
rent cognizance, in order to prevent them by injunction 
(d). Over qu zeſtions that may be tried at law, in a great 
multiplicity of actions, a court of equity aſſumes a juriſ- 


ta) 3 P. Wms. 148. Yearbook, (e) 3 P. Wms. 216. 
22 Eder. IV, 37. pl. 2 f. | (4) 1 Ch, Rep. 14. 2 Chan. Caf, 


(b) 1 Eau. Cal, abr. 16. . 
| | diction, 
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diction, to prevent the expence and vexation of endleſs liti- 
gations and ſuits (e). In various kinds of frauds it-aflumes 
a concurrent (f) juriſdiction, not only for the fake ob a diſ- 
covery, but of a more extenſive and ſpecific relief: as by 
ſetting aſide fraudulent deeds (g), decreeing re-conveyances 
(k), or directing an abſolute conveyance merely to ſtand as a 
ſcouriry (i). And thus, laſtly, for the ſake of a more bene- 
ficial and complete relief by decreeing a ſale of lands (K, a 
court of equity holds plea of all debts, incumbrances, and 
charges, that may ech it or iſſue thereout. 


4. Tur true conſiruction of ſecurities for money lent is 
another foundation of juriſdiction in courts of equity. 
When they held the Pant of a bond to be the form, and that 
in ſubſtance it was only as a pledge to ſecure the repayment 
of the ſum boa fide advanced, with a proper compenſation 
for the uſe, they laid the foundation of a regplar ſeries of 
determinations, which have ſettled the doctrine of perſonal 
pledges or ſecurities, and are equally applicable to mortga- 
ges of rea! property. The mortgagor continues owner of 
the land, the mortgagee of the money lent upon it: but this 
ownerſhip is mutually transſerred, and the mortgagor is 


barred from redempticn, if, when called upon by the mort- 
gagee, he does not redeem within a time limited by the 


court; or he may when out of poſſeſſion be barred by length 
of time, by analogy to the Natur e of limitations. 


5. Tux form of a fru or ſecond uſe gives the courts of 
5 an excluſive jurifdiQion as to the ſubject- matter of all 
fettlements and deviſes in that form, and of all the long 
erms created in the preſent complicated mode of conveyan- 
cinzg. This is a very ample fource of juriſdiction: but the 
rn: is governed by very nearly the ſame rules, as would go- 
rn the eſtate in a court of law (J, if no truſtee was inter- 
boled; ; and, by a regular poſitive ſyſtem eſtabliſhed in the 


(e) 1 Vern, 308. Pree. Chan. 261. (h) 1 Vern. 237. 
3 P. Wms. 672. Stra. 404. ; (i) 2 Vern. 84. 
" -(F3 $: F. Wine. Fob ( 1 Equ. Cal. abr, 347, 
16) 1 Vern, 32, 1 P. Wms. 239. (1) 2 P. Vms. 645. 668, 669. 
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courts of equity, the doctrine of truſts is now reduced to as 
great a certainty as that of 1 50 eſtates in the courts of the 
common law. 


Turzsx are the principal (for T omit the minuter) grounds 
of the juriſdiction at preſent exerciſed in our courts of equi- 
ty: which differ, we ſee, very conſiderably from the noti- 
ons entertained by ſtrangers, and even by thoſe court 
themſelves before they arrived to maturity ; as appears from 
the principles laid down, and the jealouſies entertained of 
their abuſe, by our early juridical writers cited in a former 
(m) page; and which have been implicitly received and 
handed down by ſubſequent compilers, without attending 
to thoſe gradual acceſſions and derelictions, by which in the 
courſe of a century this mighty river hath imperceptibly 
ſhifted its channel, Lambard in particular, in the reign of 
queen Elizabeth, lays it down (n), that “ equity ſhould 
not be appealed unto, but only in rare and extraordinary 
matters: and that a good chancellor will not arrogate au- 
< thority in every complaint that ſhall be brought be- 
** fore him, upon whatſoever ſuggeſtion; and thereby both 
* overthrow the authority of the courts of common law, 
** and bring upon men ſuch a confuſion and uncertainty, as 
cc hardly any man ſhould know how or how long to hold 
« his own aſſured to him.” And certainly, if a court of 
equity were ſtill at ſea, and floated upon the occaſional opi- 
nion which the judge who happened tp preſide might enter- 
tain of conſcience i in every particular caſe, the inconveni- 
ence, that would ariſe from this uncertainty, would be a 
worſe evil than any hardſhip that could follow from rules too 
ſtrict and inflexible. Its powers would. have become too ar- 
bitrary to have been endured in a country like this (o), 
which boaſts of being governed in all reſpects by law and not 
by will. But fince the time when Lambard wrote, a ſet of 
great and eminent lawyers (p), who have ſucceſſively held 
the great ſeal, have hy degrees erected the ſyſtem of relief 
adminiſtred- by a court of equity, into a regular ſcience, 


(m) See pag. 433. (o) 2 P. Wms. 685, 686. 
u) Areßcien. 71.73. | (p) Sec pag. 53, 54 55+ 
2 * which 
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which cannot be attained without ſtudy and experience, any 
more than the ſcience of law: but from which, when un- 
derſtood, it may be known what remedy a ſuitor is intitled 
to expect, and by what mode of ſuit, as readily and with as 
much nn in a court of equity as in a court of _ 


IT were much to be wiſhed, for the ſake of ee 
peace, and juſtice, that each court would as far as poſſible 
follow the other, in the beſt and moſt effectual rules for at- 
taining thoſe deſirable ends. It is a maxim, that equity fol- 
lows the law; and in former days the law has not ſcrupled to 
follow even that equity, which was laid down by the clericat 
chancellors. Every one, who is converſant” in our antient 
books, knows that many valuable improvements in the 
ſtate of our tenures, {eſpecially in leaſeholds (q) and copy- 
holds (r) and the forms of adminiſtring juſtice (1), have 
ariſen from this fingle reaſon, that the ſame thing was con- 
ſtantly effected by means of a ſulpoena in the chancery. 
And ſure there cannot be a greater ſoleciſm, than that in two 
ſovereign independent courts, eſtabliſned in the ſame coun- 
try, exerciting concurrent juriſdiction, and over the ſame 
ſubject- matter, there ſhould exiſt in a fingle inſtance two 


different rules of property, claſhing with or contradicting 
cach other. 


IT would carry me beyond the bounds of my preſent 
purpoſe, to go farther into this matter. I have been tempt- 
ed to go ſo far, becauſe the very learned author to whom I 
have alluded, and whoſe works have given exquiſite plea- 
lure to every contemplative lawyer, is (among many others) 
a ſtrong proof how eaſily names, and looſe or unguarded ex- 
preſſions to be met with in the beſt of qur writers, are apt to 
confound a ſtranger; and to give him erroneous ideas of ſe- 
parate juriſdictions now exiſting in England, which never 
were ſeparated in any other country in the univerſe. It hath 
alſo afforded me an opportunity to yindicate, on the one 
hand, the juſtice of our courts of law from being that harſh 


(g) Gilbert of ejectm. $. 4 Bac. 10. Lig. . 9%. * 
Abr. 160. N 0) See pag. 200, 
(r) Bro. Abr. ?, tenant per gefie. 
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and illiberal rule, which many are too ready to ſuppoſe it; 
and, on the other, the juſtice of our courts of equity from 
being the reſult of mere arbitrary opinion, or an exerciſe of 
dictatorial power, which rides cover the law of the land, 
and corrects, amends, and controuls it hy the looſe and fluc- 
tuating dictates of the conſcience of a ſingle judge. It is 
now high time to proceed to the practice of our courts ol 
G thus 9g and 80 underttood. 1 bent 
A st 4 | 

Tun firſt commencement of 3 ur in chancery i is "ou pre- 
ange bill to the lord chancellor in the ſtile of a petition; 
e humbly complaining ſheweth to your lordſhip your orator 
% A. B. that, &.“ This is in he nature of a declaration 
at common law, or a libel and allegation in the ſpiritual 
edurts: ſetting forth the circutnſtances of the caſe at length, 
as, ſome fraud, truſt, or hardſhip; „in tender conſidera- 
tion whereof,” (which is the uſual language of the bill} 
and for that your orator is wholly without remedy at the 
4 common law, relief is therefore prayed at the chan. 
cellor's hands, and alſo proceſs of ſubpocus againſt the 
defendant, to compel him to anſwer upon oath to all the 
matter charged in the bill. And if it be to quiet the poſſeſſion 
of lands, to ſtay waſte, or to ſtop proceedings at lau, an 
injunction is alſo prayed in the nature of the :/craidum of 
the civil law, commanding the defendant to ceaſe. 


Tunis bill muſt call all neceſſary parties, however remote- 
ſy concerned in intereſt, before the court; otherwiſe no de- 
cree can be made to bind them! and muſt be ſigned by 
counſel, as a certificate of its decency and propriety. For it 
muſt not contain matter either ſcandalous or impertinent : it 
it does, the defendant may refuſe to anſwer it, till ſuch ſcan- 
dal or impertinence is expunged, which is done upon an or- 
der to refer it to one of the officers of the court, called a maſ- 
ter in chancery ; of whom there are in number twelve, in- 
cluding the maſter of the rolls, all, of whom, fo late as the 


reign of queen Elizabeth, were commanly doctors of the 
civil 


Mi. 2. WAaAON GB. 443 
civil lau (s). The maſter is to examine the propriety of 
the hill: and, if he raports it ſcandalous or impertinent, fuch 
matter muſt be ſtruck out, and the defendant ſhall have his 
coſts ; which ought of right to be paid by the counſel who 
ane pill. bo- 


. the bill is \ filed in the office of the 15 hs 
4 were all in orders; and therefore, when the 
conſtitution of the court began to alter, a law t) was made 
to permit them to marry) when, I ſay, the bill is thus 
filed, if an injunction be prayed therein, it may be had at 
various ſtages af the cauſe, according to the cucumftances of 
the caſe. If the bill be to ſtay execution upon an oppreſſive 
judgment, and the defendant does not put in his anſwer 
within the ſtated time allowed by the rules of the gourt, an 
injunction will iſſue of courſe: and, when the anſwer comes 
in, the injunction can only be continued upon a ſufficient 
ground appearing from the anſwer itſelf, But if an injunc- 
tion be. wanted. to ſtay waſte, or other injuries of an equally 
urgent nature, then upon the filing of the bill, and a pro- 
per caſe ſupported by efadevits, the court will grant an in- 
junction immediately, to continue till. the defendant has put 
in his anſwer, and till the court ſhall make ſome farther or- 
der concerning it: and, when the anſwer comes in, whe- 
ther! it ſhall then be diſſolved or continued till the hearing of 
the cauſe, is determined by the court upon argument, 
drawn from conſidering the anſwer and affidavits together. 


Bur, upon common bills, as ſoon as they are filed, pro- 
ceſs of ſubpoena is taken out; which is a writ commanding 
the deſendant to appear and anſwer to the bill, on pain of 
109, But this is not all: for, if the defendant, on ſer- 
vice of the /ubpcena, does not appear within the time limi- 
ted by the rules of the court, and plead, demur, or anſwer 
to the bill, he is then ſaid to be in contempt : and the re- 
ſpective proceſſes of contempt are in ſucceſſive order award- 
ed againſt him. The firſt of which is an atachment, which 


() Smith's commoaw. b. 2. 6.12, (t) Stat. 14 & 15 Hen. VIII. c. L. 
{61 is 
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is a writ in the nature of a capias, directed to the ſheriff, and 
commanding him to attach, or take up, the defendant, and 
bring him into court. If the ſheriff returns that the defen- 
dant non eff inventus, then an attachment -with pro- 
clamations iſſues; which, beſides the ordinary form of at- 
tachment, directs the ſheriff that he cauſe public proclamati- 
ons to be made, throughout the county, to ſummon the 
defendant, upon his allegiance, perſonally to appear and an- 
ſwer. If this be alſo returned with a non eff inventus, and 
he ſtill ſtands out in contempt, a commiſſion of rebellion is a- 


warded againſt him, for not obeying the proclamations ac- 


cording to his allegiance; and four commiſſioners therein 
named, or any of them, are ordered to attach him whereſg- 
ever he may be found in Great Britain, as a rebel and con- 
temner of the king's laws and government, by refuſing to at- 
tend his ſovereign when thereunto required: ſince, as was 
before obſerved (u), matters of equity were originally deter- 
mined by the king in perſon, aſſiſted by his council; though 
that buſineſs is now devolved upon his chancellor. If upon 
this commiſſion of rebellion a non eſt inventus is returned, 
the court then ſends a /erjeant at arms in queſt of him; and, 
if he eludes the ſearch of the ſerjeant alſo, then a ſegugſtration 


iſſues to ſeiſe all his perſonal eſtate, and the profits of his 


real, and to detain them, ſubject to the order of the court, 
Sequeſtrations were firſt introduced by fir Nicholas Bacon, 
lord keeper in the reign of queen Elizabeth ; before which 
the court found ſome difficulty in enforcing its proceſs and 
decrees (w). After an order for à ſequeſtration iſſued, the 
plaintiff's bill is to be taken pro confefſo, and a decree to be 
made accordingly. So that the ſequeſtration does not ſeem 
to be in the nature of proceſs to bring in the defendant, but 
only intended to enforce the performance of the decree, 
Thus much if the defendant abſconds. 


Ir the defendant is taken upon any of this proceſs, 
he is to be committed to the fleet, or other priſon, till he 
puts in his appearance, or anſwer, or performs whatever elſe 


(u) pag. 80. (W) 1 Vern, 421. 


this 
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this proceſs is iſſued to enforce, and alſo clears his con- 
tempts by paying the coſts which the plaintiff has incurred 
thereby. For the ſame kind of proceſs is iſſued out in all 
ſorts of contempts during the progreſs of the cauſe, if the 
parties in any point refuſe or neglect to obey the order of 
the court. | 


Tux proceſs againſt a body corporate is by diſtringas, 
to diſtrein them by their goods and chattels, rents and pre- 
fits, till they ſhall obey the ſummons or directions of the 
court. And, if a peer is a defendant, the lord chancellor 
ſends a letter miſſiue to him to requeſt his appearance, to- 
gether with a copy of the bill; and, if he neglects to ap- 
pear, then he may be ſerved with a /ubpoena ; and, if he 
continues ſtill in contempt, a ſequeſtration iſſues out imme- 
diately againſt his lands and goods, without any of the 
meſne proceſs of attachments, c. which are directed only 
againſt the perſon, and therefore cannot affect a lord of par- 
liament. The ſame proceſs iſſues againſt a member of the 
houſe of commons, except only that the lord chancellor 
ſends him no letter miſſive. 


Tux ordinary proceſs before-mentioned cannot be ſued 
out, till after ſervice of the /ubprena, for then the contempt 
begins ; otherwiſe he is not preſumed to have notice of the 
bill: and therefore, by abſconding to avoid the /ubprena, 
a defendant might have eluded juſtice, till the ſtatute 5 Geo. 
II. c. 25. which enacts that, where the defendant cannot 
be found to be ſerved with proceſs of ſubpoena, and ab- 
ſconds (as is believed) to avoid being ſerved therewith, a 
day ſha!l be appointed him to appear to the bill of the plain- 
tiff; which is to be inſerted in the London gazette, read in 
the pariſh church where the defendant laſt lived, and fixed 
up at the royal exchange: and if the defendant doth not ap- 
pear upon that day, the bill ſhall be taken pro confeſs. 


Bur if the defendant appears regularly, and takes a copy 
of the bill, he is next to demur, plead, or auſiuer. 


A Derwmus- 
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A DEMUR&ER in equity is nearly of the ſame nature as 4 
demurrer in law; being an appeal to the judgment of the 
court, whether the defendant ſhall be bound to anſwer the 
plaintiff's bill: as, for want of ſufficient” matter of equity 
therein contained; or where the plaintiff, upon his owt 
thewing, appears to have no fight; or where the bill feeks 
a diſcovery of a thing which may eve a forfeiture of any 

kind, or may convict a man of any criminal-miſ-behaviour. 
For any of theſe cauſes a defendant may demur to the 
bill. And if, on demurrer, the defendant prevails, the 
plaintiff's bill ſhall be diſmiſſed: if the demurrer be over- 
refed, the deſendant is * to anſwer. 


A Pork may be Ather to the jurifition; wits that 
the court has no cognizance of the cauſe: or to the perſon ; 
ſhewing ſome diſability in the plaintiff, as by outlawry, ex- 
communication, and the like: or it is in dur; ſhewing ſome 
matter wherefore the plaintiff can demand no relief, as an 
act of parhament, a fine,” à releaſe, or a former decree. 
And the truth of this plea the defendant is bound to prove, 
if put upon it by the plaintiff. But as bills are often of u 
complicated nature, and. contain various matter, a man 
may plead as to part, demur as to part, and anſwer to the 
reſidue. But no exceptions to formal mmnutioe in the plead- 
ings will be here allowed ; for the parties are at liberty, on 
the diſcovery of any errors in form, to amend them (x). 


Ax anſiver is the moſt uſual defence that is made to a 
plaintiff's bill. It is given in upon oath, or the honour of 
a peer or peereſs ; but, where there are amicable defen- 
dants, their anſwer is uſually taken without oath by con- 
ſent of the plaintiff. This method of proceeding is taken 
from the eccleſiaſtical courts, like the reſt of the practice 
in chancery : for there, in almoſt every caſe, the plain- 
tiff may demand the oath of his adverſary in ſupply of 


(x) En ceft ceurt de chauncerie, doit egarder fe lanque conſeivnt, et nent 
Fome ne ſerra prejudice par ſon myſ- exrigore juris. ( Proc "ſite des courte. 
pledying cu pur defaut de fer ne, mes edit. 1534. fel. 296, 297. Bro. Abr. 
felengue le weryte del mater: car il 1. jurijdidtion, 30. 
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proof. Forrherly this was'done in thoſe courts with com- 


purgators, in the manner of our waging of law: but this 


has been long diſuſed; and inſtead of it the preſent kind 
of purgation, by the ſingle oath of the party himſelf, was 
introduced. This oath. was made uſe of in the fpiritual 
courts, as well in criminal caſes of eccleſiaſtical cognizance, 
as in matters of civil right: and it was then ufually deno- 
minated the oath ex icio, whereof the high commiſſion 
court in particular made a moſt extravagant and illegal uſe ; 
forming a eourt of inquiſition, in which all perſons were 
obliged to anſwer, in cafes of bare ſuſpicion, if the com- 
miſſioners thought proper to proceed againſt them ex cis 
for any ſuppoſed eccleſiaſtical enormities. But when the 
high commiſſion court was aboliſhed by ſtatute 16 Car. I. 
c. 11. this oath ex cis, was aboliſbed with it; and it 
is alſo enacted by ſtatute 13 Car. II. ſt. 1. c. 12. © that it 
* ſhall not be lawful for any biſhop or eccleſiaſtical judge to 
& tender to any perſon the oath ex officio, or any other oath 
* whereby the party may be charged or compelled to confeſs, 
& accuſe, or purge himſelf of any criminal matter.” But 
this does not extend to oaths in a civil ſuit, and therefore it 
is till the practice both in the ſpicitual courts, and in equity, 
to demand the perſonal anſwer of the party himſelf upon 
dath. Yet if in the bill any queſtion be put, that tends 
to the diſcovery of any crime, the defendant may thereupon 
demur, as was before obſerved, and may refuſe to anſwer. 


Ir the defendant lives within twenty miles of London, 
he muſt be ſworn before one of the maſters of the court; 
if farther off, there may be a dedimus poteſtatem or commiſ- 
fon to take his anſwer in the country, where the commiſ- 
ſioners adminiſter him the uſual oath ; and then, the an- 
ſwer being ſealed up, either one of the commiſſioners car- 
ries it up to the court ; or it is ſent by a meſſenger, who 
ſwears he received it from one of the commiſſioners, and 
that the ſame has not been opened or altered ſince he re- 
ceived it. An anſwer muſt be ſigned by counſel, and muſt 
either deny or confeſs all the material parts of the bill; 

or 
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or it may confeſs and avoid, that i is, juſtify or palliate the 
facts. If one of theſe is not done, the anſwer may be ex- 
cepted to for inſufffciency, and the defendant be compelled 
to put in a more ſufficient anſwer. & defendant cannot 
pray any thing in this his anſwer, but to be diſmiſſed the 
court : if he has any relief tq pray againſt the plaintiff, he 
muſt do it by an original bill, of his own, which is called a 
121. bill. 5 | | 

Ar anſwer put in, the plaintiff, upon . of 
coſts, may amend his bill, either by adding new parties, 
or new matter, or both, upon the new lights given him 
by the defendant ; and the defendant is obliged to anſwer 
afreſh to ſuch amended bill. But this muſt be before the 
Plaintiff has replied to the defendant's anſwer, whereby the 
cauſe is at iſſue ; for afterwards, if new matter ariſes, which 
did not exiſt before, he muſt ſet it forth by a ſupplemental 
bill, There may be allo a bill of reviver, when the ſuit is 
abated by the death of any of the parties; in order to ſet 
the proceedings again in motion, without which they re- 
main at a ſtand. And there is likewiſe a bill of interplæader; 
where a perſon who owes a debt or rent to one of the par- 
ties in ſuit, but, till the determination of it, he knows not 
to which, deſires that they may interplead, that he may be 
ſafe in the payment. In this laſt caſe it is uſual to order 
the money to be paid into court, for the benefit of ſuch of 
the parties, to whom upon hearing the court ſhall decree it 
to be due. But this depends upon circumſtances : and the 
plaintiff muſt alſo annex an «ffdavit to his bill, fwearing 
that he does not collude with either of the parties. 


Ir the plaintiff finds ſufficient matter confeſſed in the 
defendant's anſwer to ground a decree upon, he may pro- 
ceed to the hearing of the cauſe upon bill and anſwer 
only. But in that caſe he myſt, take the defendant's an- 
ſwer to be true in every point. Otherwiſe the courſe is 
for the plaintiff to reply generally to the anſwer, averring 
his bill to be true, certain, and ſufficient, and the de- 
fendant's anſwer to be, directly the reverſe ; which he is 


ready 
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ready to prove as the court ſhall' award : upon which the 
defendant rejoins, averring the like on his fide ; which is 


joining iſſue upon the facts in * To prove which 
facts is the" next concern. 


Tuts is done by data of witneſſes, and taking 
their depoſitions in writing, according to the manner of the 
civil law. And for that purpoſe interrogatories are framed, 
or queſtions in writing ; which, and which only, are to be 
propoſed to, and aſked of, the witneſſes in the cauſe. Theſe 
interrogatories muſt be ſhort and pertinent : not leading 
ones; (as “ did not you fee this, or, did not you hear 
that?“) for if they be ſuch, the depoſitions taken there- 
on will be ſupprefſed and not ſuffered to be read. For 
the purpoſe of examining witneſſes in or near London, 
there is an examiner's office appointed ; but, for evi- 


dence who live in the country, a commiſſion to examine 


witneſſes is uſually granted to four ' commiſſioners, two 
named of each fide, or any three or two of them, to take 
the depofitions there. And if the witneſſes reſide beyond 
ſea, a commiſſion may be had to examine them there upon 
their own oaths, and (if foreigners) upon the oaths of ſxil- 
ful interpreters. And it hath been held (y) that the'de- 
poſition of an Heathen who believes in the ſupreme being, 
taken by commiſſion in the moſt folemn manner according 
to the cuſtom of his own country, may be read in evidence. 


Taz commiſſioners are ſworn to take the examinations 
truly and without partiality, and not to divulge them till 
publiſhed in the court of chancery ; and their clerks are 
alſo ſworn to ſecreſy. The witneſſes are compellab.e by 
proceſs of ſubpoena, as in the courts of common law, to 
appear and ſubmit to examination. And when their de- 
poſitions are taken, they are trahſmitted to the court with 
the ſame care that the anſwer a a defendant is ſent, 


| - (y) Omichund v. Barker. 1 Att. 21, 
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Ix witneſſes to a diſputable fact are old and mfirm, it is 
very uſual to file a bill to perpetuate the teſtimony of thoſe 
witneſſes, although no ſuit is depending; for, it may be, 
a man's antagoniſt only waits for the death of ſome of them 
to begin his ſuit. "This is moſt frequent when lands are 
deviſed by will away from the heir at law; and the deviſce, 


in order to perpetuate the teſtimony of the witneſſes to ſucli 


will exhibits a bill in chancery againſt the heir, and ſets forth 
the will verbatim therein, ſuggeſting that the heir is inclined 
to diſpute its validity: and then, the defendant having an- 
ſwered, they proceed to iſſue as in other caſes, and exa- 
mine the witneſſes to the will; after which the cauſe is at 
an end, without proceeding to any decree, no relief being 
prayed by the bill: but the heir is intitled to his coſts, even 
though he conteſts the will. This is what is uſually meant 
by proving a' will in chancery. 


Wur all the witneſſes are examined, then, and not 
before, the depoſitions may be publiſhed, by a rule to paſs 
publication; after which they are open for the inſpection 
of all the parties, and copies may be taken of them. The 
eauſe is then ripe to be ſet down for hearing, which may 
be done at the procurement of the plaintiff, or defendant, 
before either the lord chancellor or the maſter of the rolls, 
according to the diſcretion of the clerk in court, regulated 
by-the nature and importance of the ſuit, and the arrear 
of cauſes depending before each of them reſpectively. Con- 
cerning the authority of the maſter of the rolls to hear and 
determine cauſes, and his general power in the court of 
chancery, there were (not many years fince) divers queſti- 
ons and diſputes very warmly agitated ; to quiet which jt 
was declared by ſtatute 3 Geo. II. c. 3o. that all orders and 
decrees by him made, except ſuch as by the courſe of the 
court were appropriated to the great ſeal alone, ſhould be 
deemed to be valid; ſubject neverthele!s to be diſcharged or 
altered by the lord chancellor, and fo as they ſhall not be 
inrolled, till the ſame are ſigned by his lordſhip. Either 
party may be ſubpcenard to hear judgment on the day ſo 
. Led 
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fixed for the hearing : and then, if the plaintiff does net 
attend, his bill is diſmiſſed with coſts : or, if the defendant 
makes default, a decree will be made againſt him, which 
will be final, unleſs he pays the plaintiff's coſts of attendance, 
and ſhews good cauſe to the contrary on a day appointed by 
the court. A plainciff's bill may allo at any time be diſ- 
miſſed for want of proſecution, Which is in the nature of a 


nonſuit at law, if he ſuffers three terms to clapſe without 
moving forward in the cauſe. 


Warn there are croſs cauſes, on a croſs bill filed by the 
defendant againſt the plaintift in the original cauſe, they 
are generally contrived to be brought on together, that the 
ſame hearing and the ſame decree may ſerve for both of 
them. The method of hearing cauſes in court is uſually 
this. The parties on both ſides appearing by their coun- 
fel, the plaintiff's bill is firſt opened, or briefly abridged, 
and the defendant's anſwer alſo, by the junior counſel oa 
each fide : after which the plaintiff's leading counſel ſtates 
the caſe and the matters in iſſue and the points of equity 
ariſing therefrom : and then ſuch depoſitions as are called 
for by the plaintiff are read by one of the fix.clerks, and the 
plaintiff may allo read ſuch part of the defendant's anſwer, 
as he thinks materia! or convenient (z): and after this the 
reſt of the counſel for the plaintiff make their obſervations 
and arguments. Then the defendant's counſel go through, 
the ſame proceſs for him, except that they may not read 
any part of his anſwer ; and the counſel for the plaintiff are 
heard in reply. When all are heard, the court pronounces 
the decree, adjuſting every point in debate according ta 
equity and good conſcience ; which decree being uſually ve- 
ry long, the minutes of it are taken down, and read open- 
ly in court by the regiſtrar. The matter of coſts to be 
given to either party, is not here held to be a point of 
right, but merely diſcretionary (by the ſtatute 17 Ric. II. 
e. 6.) according to the circumſtances of the caſe, as they ap- 


(2) On a trial at law if the plain- liance on the truth of the defendant's 
tif reads any part of the defendant's teſtimony, and makes the whole of 
anſwer, he muſt read the whole of it; his anſwer evidence, 

Fox by reading any of it he ſhews a re- 
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pear more or leſs favourable to the party vanquiſhed. And 
yet the ſtatute 15 Hen. VI. c. 4. ſeems expreſsly to direct, 
that as well damages as coſts ſhall be given to the defen- 
dant, if wrongfully vexed in this court. 


Tur chancellor's decree is either interlocutory or final. 
It very ſeldom happens that the firſt decree can be final, or 
conclude the cauſe ; for, if any matter of fact is ſtrongly 
controverted, this court is ſo ſenſible of the deficiency of 
trial by written depoſitions, that it will not bind the parties 
thereby; but uſually directs the matter to be tried by jury, 
eſpecially ſuch important facts as the validity of a will, or 
whether A is the heir at law to B, or the exiſtence of a 
modus decimandi or real and immemorial compoſition for 
tithes. But, as no jury can be ſummoned to attend this 
court, the fact is uſually directed to be tried at the bar of 
the court of king's bench or at the aſſiſes, upon a /zizn2d 
i//ue. For, (in order to bring it there, and have the point 
in diſpute, and that only, put in iſſue) an action is feigned 
to be brought, wherein the pretended plaintiff declares, 
that he laid a wager of 5. with the defendant, that A was 
heir at law to B; and then avers that he is ſo; and bringe 
his action for the 5/, The defendant allows the wager, but 
avers that A is not the heir to B; and thereupon that iſſue 
is joined, which is directed out of chancery to be tried: 
and thus the verdict of the jurors at law determines the 
fact in the court of equity. Theſe feigned iſſues ſeem bor- 
rowed from the enſis judicialis of the Romans (a): and are 
(fo frequently uſed in the courts of law, by conſ:nt of the 
parties, to determine ſome diſputed right without the for- 
mality of pleading, and thereby to ſave much time and ex- 
pence in the deciſion of a cauſe. 


So likewiſe, if a queſtion of mere law ariſes in the courſe 
of 2 caufe, as whether by the words of a will an eſtate for 


(1) Nets of PP ſis jadicialis. e ſpendes. ni ment fit,” PFide Hes 
© /pondeſre quingentss, / menus it ? inecc. Antiquitat. J. . 1 d. 1. 
ſpeades, , tent fit, Et tu gase & Seon. de jadrcus |, 21, P. 466. 
ſpea deſue quingenter, a tans fit citat. ibid. 


life 
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life or in tail is created, or whether a future intereſt deviſed 
by a teſtator ſhall operate as a remainder or an executory 
deviſe, it is the practice of this court to refer it to the opi- 
nion of the judges of the court of king's bench, upon a 
caſe ſtated for that purpoſe ; wherein all the material facts 
are admitted, and the point of law is ſubmitted to their deci- 
fion : who thereupon hear it ſolemnly argued by counſel on 
both ſides, and certify their opinion to the chancellor. And 
upon ſuch certificate the decree is uſually founded, 


ANoTHER thing alſo retards the completion of decrees, 
Frequently- long accounts are to be ſettled, incumbrances 
and debts to be enquired into, and a hundred little facts 
to be cleared up, before a decree can do full and ſuffi- 
cient juſtice. Thefe matters are always by the decree on 
the firſt hearing referred to a maſter in chancery to exa- 
mine ; which examinations frequently laſt for years : and 
then he is to report the fact, as it appears to him, to the 
court. This report may be excepted to, diſproved, and 
over-ruled ; or oiherwiſe is confirmed, and made abſolute, 
by order of the court. 


WHEN all iſſues are tried and ſettled, and all references 
to the maſter ended, the cauſe is again brought to hearing 
upon the matters of equity reſerved ; and a final decree is 
made : the performance of which is inforced (if neceffary) 
by commitment of the perſan cr ſequeſtration of the party's 
eſtate, And if by this decree either party thinks himſelf 
agerieved, he may petition the chancellor for a rehearing ; 
whether it was heard before his lordſhip, or any of the 
judges, ſitting for him, or before the maſter of the rolls. 
For whoever may have heard the cauſe, it is the chancellor's 
decree, and muſt be figned by him before ir is enrolled (b) ; 
which is done of courie unleſs a rehearing be deſired. Every 
petition for a rehearing muſt be ſigned by two counſel of 
character, uſually ſuch as have been concerned in the cauſe, 
certifving that they apprehend the cauſe is proper to be 


(d) Stat. 3 Geo. II. c. 30. See pag. 450. 
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reheard. And upon the rehearing all the evidence taken i in 
the cauſe, whether read before or not, is now admitted to 
be read: becauſe it is the decree of the chancellor himſelf, 
who only now ſits to hear reaſons why it ſhould not be en- 
rolled and perfected; at which time ail omiſſions of either 
evidence or argument may be ſupplied (c). But, after the 
decree is once ſigned and enrolled, it cannot be reheard or 


rectified, but by bill of review, or by appeal + to the houſe 
of lords, | 


A B1LL of review may be had upon apparent error in 
judgment, appearing on the face of the decree ; or, by ſpe- 
cial leave of the court, upon oath made of the diſcovery of 
new matter or evidence, which could not poſſibly be had 

or uſed at the time when the decree paſſed. But no new 
evidence or matter then in the knowlege of the parties, 
and which might have been uſed before, ſhall be a ſuſh- 
cient ground for a bill of review. 


An appeal to parliament, that in, to- the houſe of lords, 
is the dernier reſort of the ſubject who thinks himſelf ag- 
gricved by any interlocutory order or final determination in 
this court: and it is effected by petition to the houſe of 
peers, and not by writ of error, as upon judgments at 
common law. This juriſdiction is faid (d) to have begun 
in 18 Jac. I. and certainly the firſt petition, which appears 
in the records of parliament, was preferred in that year (e); 
and the firſt that was heard and determined (though the 
name of appeal was then a novelty) was preſented in a few 
months after (f) : both leveiled againſt the lord keeper Ba- 
con for corruption, and other miſhehaviour. It was after- 
wards warmly controverted by the houſe of commons in the 
reign of Charles the ſecond (g). But this diſpute is now at 
reſt (h): it being obvious to the reaſon of all mankind, 
that, when the courts of equity became principal tribunals 
for decidinz cauſes of property, a reviſion of their decrees 
(by way of appeal) became equally neceſſary, as a writ of 


(c) Gilb. Rep. 1g1, 152. (f) Ibid. 3, 11, 12 Dec. 1621. 
(4) Com. journ. 13 Mar. 1704, (e) Com. journ. 19 Nov, 1675, Te, 


(e) Lord's joura, 23 Mar. 1620. (a) Show, Par], C. 91. 
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error from the judgment of a court of law. And, upon the 
ſame principle, from decrees of the chancellor relating to 
the commiſſioners for the diſſolution of chauntries, &c. un- 
der the ſtatute 37 Hen. VIII. c. 4. (as well as for charitable 
uſes under the ſtatute 43 Eliz. c. 4.) an appeal to the king 
in parliament was always unqueſtionably allowed (i). But 
no new evidence is admitted in the houſe of lords upon 
any account, for this is a diſtin juriſdiction (k): which 
differs it very conſiderably from thoſe inſtances, wherein the 
ſame juriſdiction reviſes and corrects its own acts, as in re- 
hearings and bills of review. For it is a practice unknown 
to our law, (though conſtantly followed in the ſpiritual courts) 
when a ſuperior court is reviewing the ſentence of an infe- 
rior, to examine the juſtice of the former decree by evidence 
that was never produced below. This is the general me- 
thod of proceeding in the courts of equity. 


(i) Duke's char. uſes. 62, (% Gilb, Rep. 155, 156. 


THE END OF THE THIRD BOOK. 
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NO, I. 


Proceedings on a Writ of RIH Patent. 


$. 1. Vrit of Ricar patent in the Couxr Baron. 


EORGE the ſecond by the grace of God of Great 

Britain, France, and Ireland king, defender of the faith, 
and ſo forth, to Willoughby earl of Abingdon, greeting. WE 
command you that without delay you hold full right to William 
Kent eſquire, of one meſſuage and twenty acres of land with 
the appurtenances in Dorcheſter, which he claims to hold of you 
by the free ſervice of one penny yearly in lieu of all ſervices, 
of which Richard Allen defocces him. And unleſs you fo do, 
let the ſheriff of Oxfordſhire do it, that we no longer hear 
complaint thereof for defect of right. WITNESS ourſelf at 
Weſtminſter, the twentieth day of Auguſt, in the thirtieth year 
of our reign. 


, John Doe. 
Pledges of Proſecution, Richard Roe, 


$. 2. Writ of Torr, to remove it into the CouxTyY Court. 


CHARLES MORTON, eſquire, ſheriff of Oxfordſhire, to 
John Long bailiff errant of our lord the king and of myſelf, 
greeting. BECAUSE by the complaint of William Kent 
eſquire, perſonally preſent at my county-court, to wit, on Mon- 
day the ſixth day of September in the thirtieth year of 
the reign of our lord Gothe ſecond by the grace of God 
of Great Britain, France, and Ireland king, 2 of the 


faith, and ſo forth, at Oxford in the ſhirehouſe there holden, I 
am informed, that although he himſelf the writ of our ſaid lord 
the king of right patent directed to Willoughby earl of Abing- 


don, 


NC. I. 


Richard uanjunly deforees him, And unleſs ke ſhall do, and 


ii rd 


don, for this that he ſhould hold full right to the ſaid William 
Kent of one meſſuage and twenty acres of land with the appur- 
tenances in Dorcheſter within my ſaid county, of which Richard 


Allen deforces him, hath been brought to the ſaid Willoughby 


earl of Abingdon ; yet, for that the aid Willoughby earl of A- 
bingdon favoureth the ſaid Richard Allen in this part, and hath 
hitherto delayed to do full right according to the exigence of the 
ſaid writ, I command you on the part of our ſaid lord the king, 
firmly enjoining, that in your proper perſon you go to the court 
baron of the ſaid Willoughby earl of Abingdon at Dorcheſter 
aforeſaid, and take away the plaint. which there is between the 
ſaid William Kent and Richard Allen by the*faid writ, into my 
county court to be next holden, and ſummon by good ſum- 
moners the ſaid Richard Allen, that he be at my county court 
on Monday the fourth day of October next coming at Oxford 
in the ſhirchouſe there to be holden, to anſwer to the ſaid 
William Kent thereof. And have you there then the ſaid plaint, 
the ſummoners, and this precept. GIVEN in my county court 
at Oxford in tie ſhirchoule, the ſixth day of September, in the 
year aforeſaid. | 


$ 3. Writ of Port, io remove it into the Court of Co u MOR 
| PLEAS. | 


GEORGE the ſecond, by the grace of God of Great Britain, 
France, and Ireland king defender of the faith, and ſo forth, 
to the ſheriff of Oxfordſhire, greeting. PUT, at the requeſt 
of William Kent, before our juſtices at Weſtminſter on the 
morrow of All Souls, the plaint which 1s in your county court by 
our writ of right, between the ſaid William Kent demandant, 
and Richard Allen tenant, of one meſſuage and twenty acres 
of land with the appurtenances in Dorcheſter; and ſummon by 
good ſummeners the ſaid Richard Allen, that he be then there, 
to anſwer to the ſaid William Kent thereof. And have you 
there the ſummoners and this writ. WITNESS ourſelf at 
Weſtminſter, the tenth day of September, in the thirtieth year 
of our reign. N 


g. 4. Hrit of RicuT, quia Dominus remiſit Curiam. 


GEORGE the ſecond, by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and fo forth, 
to the ſheriff of Oxfordſhire, greeting. COMMAND Richard 
Allen, that he juſtly and without delay render unto William 
Kent one meſſuage and twenty acres of land with the appurte- 
nances in Dorcheſter, which he claims to be his right and in- 
heritance, and whereupon he complains that the aforeſaid 


i 


E Li 
if the ſaid William ſhall give you ſecurity of proſecuting his No. I. 
claim, then ſummon by good ſummoners the ſaid Richard, that 
he appear before our juſtices at Weſtminſter on the morrow of N 
All Souls, to ſhew wherefore he hath not done it. And have 
you there the ſummoners and this writ. WITNESS ourſelf at 
Weſtminiſter, the twentieth day of Auguſt, in the thirtieth year 
of our regin. Becauſe Willoughby earl of Abingdon, the 
chief lord of that fee, hath thereupon remiſed unto us his court. 


Pledges of f John Doe. Summonersof the within F John Den. Sheri Return, 
proſecution, } Richard Roe. named Richard, R. Fen. 


S. 5. The Record, with award of Battel. 


PLEAS at Weſtminſter before fir John Willes knight, and his 

' brethren, juſtices of the bench of the lord the king at Weſt- 
minſter, of the term of ſaint Michael in the thirtieth year 
of the reign of the lord GzorGet the ſecond, by the grace of 
God of Great Britain, France and Ireland, king, defender of 
the faith. &c. | 


Oxon. } WILLIAM KENT, eſquire, by James Parker his wyrit. 

to wit. { attorney demands againſt Richard Allen, gentleman, 
one meſſuage and twenty acres of land, with the appurtenances, 
in Dorcheſter, as his right and inheritance, by writ of the lord 
the king of right, BECAUSE Willoughby earl of Abingdon Dominus remiſtt 
the chief lord of that fee hath now thereupon remiſed to the lord m. 
the king his court. AND WHEREUPON he faith, that he Count. 
himſelf was ſeiſed of the tenements aforeſaid, with the appur- 
tcnances, in his demeſne as of fee and right, in the time of peace, 
in the time of the lord Georce the firſt late, king of Great Britain, 
by taking the efplces thereof to the value“ [of ten ſhillings, pglees. 
and more, in rents, corn, and graſs.] And that ſuch is his 
right he offers [ſuit and good proof.] AND the ſaid Richard Defenge. 
Allen, by Peter Jones his attorney, comes and defends the 
right of the ſaid William Kent, and his ſeiſin, when [and 
where it ſhall behove him, ] and all [that concerns it, ] and 
whatſoever [he ought to defend, ] and chiefly the tenements afore- 
ſaid with the appurtenances, as of fee and right, [namely, one 
meſſunge and twenty acres of land, with the appurtenances, 
in Dorcheſter.] AND this he is ready to defend by the body wager of Battel. 
of his free man, George Rumbold by name, who is preſent here | 
in court ready to defend the ſame by his body, or in what man- 


* N. u. The clauſes between hooks, in this and the ſubſequent num- 
bers of the appendix, are ulyaliy no other wiſe expreſſed in the records than 
by an Sc, + 
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ner ſoever the court of the lord the king ſhall conſider that he 
ought to defend. And if any miſchance ſhould befal the ſaid 
George (which God defend) he is ready to defend the fame by 
another man who, [is bounden and able to defend it.] AND the 


' ſaid William Kent faith, that the ſaid Richard Allen unjuſtly de- 


tends the right of him the faid William, and his ſeiſin, &c, and 
all, &c. and whatſoever, &c, and chiefly of the tenements afore- 
ſaid with the appurtenances, as of fee and right, c; becauſe 
he ſai:h, that he himſelf was ſeiſed of the tenements aforeſaid, 
with the appurtenances, in his demeſne as of fee and right, in 
the time of peace, in the time of the ſaid lord Grox E the firſt 
late king of Great Britain, by takinz the efplees thereof to the 
value, Sc. AND that ſuch is his right, he is prepared to prove 
by the body of his freeman, Henry Broughton by name, who 
is preſent here in court ready to prove the ſame by his body, or 
in what manner ſpever the court of the lord the king ſhall con- 
ſider that he oughtto prove; and if any miſchance ſhould befal 
the ſaid Henry (which God defend) he is ready to prove the 
ſame by another man, who, c. AND hereupon it is demand- 
ed of the ſaid George and Henry, whether they are ready to 
make battel, as they before have waged it : whoſay that they are. 
AND the ſame George Rutnbold giveth gage of def-nding, and 
the ſaid Henry Broughton giveth gage of proving; and ſuch 
engagement being given as the manner is, it is demauded of 
the ſaid William Kent and Richard Allen, if they can ſay any 
thing wherefore batte] ought not to be awarded in this cafe ; 
who ſay they cannot, WHEREFORE IT IS CONSIDERED, 
that battel be made thereon. &c. AND the ſaid George Rum- 
bold findeth pledges of batrel, to wit, Paul Jenkins and Charles 
Carter; and the faid Henry Broughton findeth alfo pledges of 
battel, to wit, Reginald Read and Simon Taylor. AND 
THEREUPON day is heregiven as well to the faid William Kent 
as to the faid Richard Allen, to wit, on the mor1ow of ſaint 
Martin next coming, by the aſſent as well of the aid Williem 
Kent as of the aſorcſaid Richard Allen. And it is commanded that 
each of them then have here his champion, ſufficiently furniſhed 
with competent armour 2s becomes him, and rcady to make the 
battle atoreſaid ; and that the bodies of them in the mean time 
be ſafely kept, on peril that thall fall thereon, AT which day 
here come as well the ſaid William Kent as the faid Richard 
Allen by their attorneys aforeſaid, and the ſaid George Rumbold 
and Henry Broughton in their proper perſons likewiſe come, ſuffi- 
ciently furniſhed with competent armour as becomes them ready 
to make the battel aforeſaid, as they had before waged it. AND 
hereupon day 1s further given by the court here, as well to the ſaid 
William Kent as to the ſaid Richard Allen, at Tothill near the city 
of Weſtminſter in the county of Middleſex, to wit, on the morrow 
of the purification of the bleſſed virgin Mary next coming, by the 

aſſent 
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aſſent as well of the ſaid William as of the aforeſaid Richard. And Ns. I. 

it is commanded that each of them have then there his champion, - 
armed in the form aforeſaid, ready to make the battel aforeſaid, 

and that their bodies in the mean time, &c, At wbich day here, 

to wit, at Tothill aforeſaid, comes the ſaid Richard Allen by 

his attorney aforeſaid, and the ſaid George Rumbold and Hen- 

ry Broughton in their proper perſons likewiſe come, ſufticiently 

furniſhed with competent armour as becomes them, ready to 

make the battel aforeſaid, as they before had waged it. And Plaintiff 

the ſaid William Kent being ſolemnly called doth not come, nor nontait. 

hath proſecuted his writ afereſaid. THEREFORE IT 18 
CONSIDERED, that the ſame William and his pledges of pro- 

ſecuting, to wit, John Doe and Richard Roe, be in mercy for 

his falſe complaint, and that the ſame Richard go thereof with- 

out a day, &c, and alſo that the ſaid Richard do hold the tene- Fina! judgment, 
ments aforeſaid with the appurtenances, to him and his heirs, for the defen- 
quit of the ſaid William and his heirs, for ever, &c. dank, 


§. 6. Trial by the grand Aſjiſe. 


Abd the ſaid Richard Allen, by Peter Jones his attorney, Defence. 
comes and deſends the right of the {aid William Kent, and his 
ſeiſin, when Cc. and all, c, and whatſoever, c, and chiefly 
of the tenements aforeſaid with the appurtenances, as of fee and 
right, Cc, and puts himſelf upon the grand aſſiſe of the lord the 
king, and prays recognition to be made, whether he himſelf Miſe. 
hath greater right to hold the tenements aforeſaid with the ap- 
purtenances to him and his heirs as tenants thercof as he now 
koldeth them, or the ſaid William to have the faid tenements 
with the appurtenances as he above demandeth them. AND he Tender of the 
tenders here in court fix ſhillings and eight-pence to the uſe of t . 
the lord the now king, Cc, for that, to wit, it may be inquir- 
ed of the time [of the ſeiſin alledged by the demandant.] And 
he therefore prays, that it may be inquited by the affile, whe- 
ther the ſaid William Kent was ſeiſed of che tenements aforeſaid 
with the appurtenances in his demeſne as of fee iu the time of the 
ſaid lord the king Georct the firſt, as the faid William in his 
demand before hath alleged. THEREFORE it is commanded Summers of the 
the ſheriff, that he fummon by good ſummoners four Jawful knights, 
kvights of his county, girt with ſword, that they be here on the 
octaves of ſaint Hilary next coming, to make election of the aſ- 
file aforeſaid. The fame day js given as well to the ſaid Wil- 
liam Kent as to the ſaid Richard Allen, here, Sc. At which 
day here come as well the ſaid William Kent as the faid Richard 
Allen; and the ſheriff, to wit, fir Adam Alſtone knight now 
returns, that he had cauſed to be ſummoned Charles Stephens, Return, 
Randal Wheler, Toby Cox, and Thomas Munday, four 2 * 
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Ns. I. ful knights of his county, girt with ſwords, by John Doe and 
Richard Roe his bailiffs, to be here at the ſaid octaves of ſaint 
Hilary, to do as the ſaid writ thereof commands and requires 
94 that the ſaid ſummoners, and each of them, are mainprized 
by John Day and James Fletcher. Whereupon the ſaid Charles 
| Stephens, Randal Wheler, Toby Cox, and Thomas Munday. 
Elegien of the four lawful knights of the county aforeſaid, girt with ſwords, 
Jury. being called, in their proper perſons come, and, being ſworn. 
upon their oath in the preſence of the parties aforeſaid choſe of 

themſelves and others twenty four, to wit, Charles Stephens, 

Randal Wheler, Toby Cox, Thomas Munday, Oliver Green- 

way, John Boys, Charles Price, knights, Daniel Prince, Wil- 

liam Day, Roger Lucas, Patrick Fleming, James Harris, John. 

Richardſon, Alexander Moore, Peter Payne, Robert Quin, Ar- 

chibald Stuart, Bartholomew Norton, and Henry Davis, - 

eſquires, Join Porter, Chriſtopher Ball, Benjamin Robinſon, 

Lewis Long, William Kirby, gentlemen, good and lawful men 

of the county aforeſaid, who neither are of kin to the ſaid Wit- 

liam Kent nor to the ſaid Richard Allen, to malce recognition 

Venire faciar, of the grand aſſiſe aforeſaid. THEREFORE it is commanded 
the ſheriff,” that he cauſe them to come here from the day of 

eaſter in fifteen days, to make the recognition aforeſaid. The 

ſame day is there given to the parties aforeſaid. At which day 

here come as well the ſaid William Kent as the ſaid Richard 

Allen, by their attorneys aforeſaid, and the recognitors of the 

aſſiſe whereof mention is above made being called come, and 
Jury ſworn, certain of them, to wit, Charles Stephens, Randal Wheler, 
| Toby Cox, Thomas Munday, Charles Price, knights, Daniel 
Prince, Roger Lucas, William Day, James Harris, Peter Payne, 

Robert Quin, Henry Davis, John Porter, Chriſtopher Ball, 

Lewis Long, and William Kirby, being elected, tried, and 

Verdict for the ſworn, upon their oath ſay, that the ſaid William Kent hath 
Plainkif, more right to have the tenetnents aforeſaid with the appurte- 
tenances to him and his heirs, as he demandeth the ſame, than 

the ſaid Richard Allen to hold the ſame as he now holdeth 

them, according as the ſaid William Kent by his writ aforeſaid 

Judgment, ſuppoſed. THEREFORE, I'TIS CONSIDERED, that the ſaid 
William Kent do recover his ſeiſin againſt the ſaid Richard Al- 

len of the tenements aforeſaid with the appurtenances, to him 

and his heirs, quit of the ſaid Richard Allen and his heirs, for 

erer: and the faid Richard Allen in mercy, Cc. 
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No. II. 


Proceedings en an Action of Treſpaſt in EyECruENT, 
by Original, in the King's Bench. 


C 1. The Original Mrit. 


EORGE the ſecond by the grace of God of Great Britain, 
| France and Ireland king, defender of the faith, and fo 
forth ; to the ſheriff of Berkſhire, greeting. IF Richard Smith 
ſhall give you ſecurity of proſecuting his claim, then put by 
gage and ſafe pledges William Stiles late of Newbury, gentle- 
man, ſo that he be before us on the morrow of All-Souls, where- 
ſoever we ſhall then be in England, to ſhew wherefore with force 
and arms he entercd into one meſſuage, with the appurtenances; 
in Sutton, which John Rogers, eſquire, hath demiſed to the 
aforeſaid Richard, for a term which is not yet expired, and 
ejected him from his ſaid farm, and other enormittes to him did, 
to the great damage of the ſaid Richard, and againſt our peace. 
And have you there the names of the pledges, and this writ. 
WITNESS ourſelf at Weſtminſter, the twelfth day of October, 
in the twenty ninth year of our reign, 


Pledges of f John Doe, Tune 83900 1 Den. 


8 f William Stiles is at- 1 
proſecution, Richard Doe. ache dby pledges. Rd. Fen. 


S. 2. Copy of the Declaration againſt the cafual Ejector; 
who gives Notice thereupen to the Tenant in Poſſiſſian. 


Michaelmas, the 2gth of king George the ſecond. 
Berks, 7 WILLIAM Stiles, late of Newbury in the ſaid coun- 


to wit F\ ty, gentleman, was attached to anſwer to Richard 
Smith, of a plea, whereſore with force and arms he entered into 
one meſſuage, with the appurtenances, in Sutton in the county 
aforeſaid, which John Rogers eſquire demiſed to the ſaid Ri- 
chard Smith for a term which is not vet expired, and ejecte 
him from his ſaid farm, and other wrongs to him did, to the 
great damage of the iaid Richard, and againk the peace afar 
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lord the king, &c. And whereupon the ſaid Richard by Ro- 
bert Martin his attorney complains, that whereas the ſaid John 


Rogers on the firſt day of October in the twenty ninth year of 
the reign of the lord the king that now is, at Sutton aforeſaid, 


had demiſed to the ſame Richard the tenement aforeſaid, with 
the appurtenances, to have and to hold the ſaid tenement, with 
the appurtenances; to the ſaid Richard and his aſſigns from the 
feaſt of ſaint Michael the archangel then laſt paſt, to the end 
and term of five years from'thence next following and fully to be 
complete and ended, by virtue of which demiſe the ſaid Rich- 
ard entered into the ſaid tenement, with the apputtenances, 
and was thereof poſſeſſed ; and, the ſaid Richard being ſo poſ- 
ſeſſed thereof, the ſaid William afterwards, that is to ſay, on 
the ſaid firſt day of October in the ſaid twenty ninth year, with 
force and arms, that is to ſay, with ſwords, ſtaves, and knives, 
entered into the ſaid tenement, with the appurtenances, which 
the ſaid John Rogers demiſed to the ſaid Richard in form afore- 
ſaid for the term aforeſaid which is not yet expired, and ejected 
the ſaid Richard out of his ſaid farm, and other wrongs tohim did, 
to the great damage of the ſaid Richard, and againſt the peace 
of the ſaid Lord the king; whereby the ſaid Richard ſaith, that 
he is injured and damaged to the value of twenty pounds. And 
thereupon he brings ſuit, &c. | 


Martin, for the plaintiff. } Pledges of F John Doe. 
Peters, for the defendant. F proſecution, N Richard Roe. 


Mr. George Saunders, 

I am % ho that you are in poſſeſſion of, or claim title to; 
the premiſes mentioned in this declaration of ejectment, or to 
ſome part thereof; and I, being ſued in this action as a caſual 
ejector, and having no claim ortitle to the ſame, do adviſe you 
to appear next Hilary term in his majeſty's court of king's bench 
at Weſtminſter, by ſome attorney of that court, and then 
and there, by a rule to be made of the ſame court, to cauſe 
yourſelf to be made defendant in my ſtead ; otherwiſe I ſhall ſuf- 
ter judgment to be entered againſt me, and you will be turned 
out of poſlefiion. 


Your loving friend, 
5 January 1756, 


William Stiles. 


6. 3. The 
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N F. z. The Rul: of Court. 
Hilary 7. erm, in the taventy ninth Yor of King GEORGE the 


ECGNA., 


Berks, IT 15 ORDERED by the court, by the aſſent of Sni againſt 


to wit 


both parties, and their attorneys, that George Saun- Stiles; for one 


ders, gertl:man, may be made defendant, in the place of the meſſuage with 


now deferdant William Stiles, and ſhall immediately appear to 
the plaintiff's action, and ſhall receive a declaration in a plea 


the appurtenan- 
ces inSutton, on 
the demiſe of 


of treſpaſs and ejectment of the tenements in queſtion, and ſhall john Rogers. 


immediately plead thereto, not guilty: and, upon the trial of 
the iſſue, ſhall confeſs leaſe, entry, and ouſter, and inſiſt upon 
his title only. And if, upon trial of the iſſue, the ſaid George 
do not confeſs leaſe, entry, and ouſter, and by reaſon thereof 
the plaintiff cannot proſecute his writ, then the taxation of coſts 
upon ſuch non pro/; ſhall ceaſe, and the ſaid George ſhall pay 
ſuch coſts to the plaintiff, as by the court of our lord the king 
here ſhall be taxed and adjudged for ſuch his default in non- 
performance of this rule; and judgment ſhall be entered againſt 
he ſaid William Stiles, now the caſual ejeQor, by default, 
And it is further ordered, that, if upon the trial of the ſaid 
iſſue a verdict ſhall be given for the defendant, or if the plain- 
tiff ſhall not proſecute his writ, upon any other cauſe, than for 
the not confefling leaſe, entry, and ouſter as aforeſaid, then the 
!eflor of the plaintiff ſhall pay coſts, if the plaintiff himſelf 
doth not pay them. 


By the Court. 


Martin, for the plaintiff. 
Newman, for the defendant. 


C. 4. The Record. 


PLEAS before the lord the king at Weſtminſter, of the term 
of ſaint Hilary, in the twenty ninth year of the reign of the 
lord GeorRGE the ſecond by the grace of God of Great Bri- 
tan, France, and Ireland king, defender of the faith, &c. 


Berks, } GEORGE SAUNDERS, late of Sutton in the county 
to wit. J aforeſaid, gentleman, was attached to anſwer Richard 
Smith, of a plea, wherefore with force and arms he entered 
into one meſſuage, with the appurtenances, in Sutton, which 
John Rogers, eſquire, hath demiſed to the ſaid Richard for a 
term which is not yet expired, and ejected him his from ſaid farm, 


and other wropgs to him did, to the great damage of the ſaid 
Vor. III. H h Richard, 
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Ns. II. 


Declaration, or 
count. 


- 
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Richard, and againſt the peace of the lord the king that now is 
AND WHEREUPON the faid Richard, by Robert Martin his 
attorney complains,” that whereas the ſaid John Rogers on the 
firſt day of October in the twenty ninth year of the reign of the 
lord the king that now is, at Sutton aforeſaid, had demiſed to 
the ſame Richard the tenement aforeſaid, with the appurte- 


nances, to have and to hold the ſaid tenement, with the appurte- 


a 


nances, to the ſaid Richard and his aſſigns, from the feaſt of 
ſaint Michael the archangel then laſt paſt, to the end and term 


of five years from thence next following and fully to be complete 


Defence, 


Plea, not guilty: 
Iſſue. 


Venice awarded. 


and ended; by virtue of which demiſe. the ſaid Richard entered 
into the ſaid tenement, with the appurtenances, and was thereof 

oſſeſſed: and, the ſaid Richard being ſo poſſeſſed thereof, the 
aid George afterwards, that is to ſay, on the firſt day of Oc- 
tober in the ſaid twenty-ninth year, with force and arms that 
is to ſay, with ſwords, ftaves, and knives, entered into the ſaid 
tenement, with the appurtenances, which the ſaid John Rogers de- 
miſed to the ſaid Richard in form aforeſaid for the term aforeſaid 
which is not yet expired, and ejected the ſaid Richard out of 
his ſaid farm, and other wrongs to him did, to the great damage 
of the ſaid Richard, and againſt the peace of the ſaid lord the king; 
whereby the ſaid Richard faith that he is injured and endamaged 
to the value of twenty pounds: and thereupon he brings ſuit, 
(ane good proof. ] AND the aforeſaid George Saunders, by 

harles Newman his attorney, comes and defends the force and 
injury, when [and where it ſhall behove him z] and faith that 
he is in no wiſe guilty of the treſpaſs and ejectment afcreſaid, - 
as the ſaid Richard above complains againſt. him; and thereof 
he put himſelf upon the country: and the ſaid Richard doth 
likewife the ſame: THEREFORE let a jury come thereupon 
before the lord the king, on the oftave of the purification of 
the bleſſed virgin Mary, whereſoever he ſhall then be in England; 
who neither [are of kin to ſaid Richard, nor to the ſaid George:] 
to recognize [whether the ſaid George be guilty of the treſpaſs 


. and ejeAment aforeſaid : becauſe as well [the ſaid George, as 


the ſaid Richard, between' whom the difference is, have put 
themſ:1ves on the ſaid jury.] The ſame day is there given to the 


Nolpite, for de- Parties aforeſaid. AFTERWARDS the proceſs” therein, being 
aulit of jurors. continued between the faid parties of the plea aforefaid by the 
jury, is put betwecn them in refpite, before the lord the king, 


N.. 4 pr 25, 


untill the day of Eaſter in fifteen days, whereſoever the ſaid 
lord the king ſhall then be in England ; unleſs the juſtices of 
the lord the king affigned to take affiſes in the county aforeſaid, 
ſhall have come before that time, to wit, on Monday the eighth 
of March, at Reading in the ſaid county, by the form of the 
ſtatute ſin that c:uſe provided,] by reaſon of the default of the 
jurors, {ſummon:d to appear as aforeſaid. ] At which day be- 
fore the lord the king, at Weſtminifter, come the parties afore- 
ſaid by their attoi neys aforeſaid; and the aforefard juſtices of 
aſſiſe, before whom {the ury aforeſa'd came] ſent here their ” 
cor 
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26rd before them had in theſe words, to wit: AFTERWARDS, Ne. II. 


at the day and 72 within contained, before Heneage Legge 
eſquire, one o a 

king, and fir John Eardley Wilmot, knight, one of the juſtices 
of the ſaid lord the king, aſſigned to hold pleas before the king 
himſelf; juſtices of the ſaid lord the king, aſſigned to take aſſiſes 
in the county of Berks by the form of the ſtatute ¶ in that cafe 


provided,] come as well the within named Richard Smith, 48 


the within written George Saunders, by their attorneys within 
contained; and the jurors of the jury whereof mention is within 
made being called, certain of them, to wit, Charles Holloway, 
John Hooke, Peter Graham, Henry Cox, William Brown, 


and Francis Oakley, come, and are ſworn upon that jury: and _ vere 


becauſe the reſt of the jurors of the ſame jury did not appear, 
therefore others of the by-ſtanders being choſen by the ſheriff, 


at the es of the ſaid Richard Smith, and by the command 


of the juſtices aforeſaid, are appointed a · new, whoſe names are 
affixed to the panel within written, according to the form of the 
ſtatute in fuch caſe made and provided; which ſaid jurors ſo 
appointed a- new, to wit, Rogęr Bacon, Thomas Small, Chatles 


Pye, Edward Hawkins, Samuel Roberts, and Daniel Parker, 


being likewiſe called, come; and, together with the other ju- 
rors aforeſaid before impannelled and ſworn, being elected, 
tried, and ſworn, to ſpeak the truth of the matter within con- 
tained, upon their oath ſay, that the aforeſaid George Saunders 
is guilty of the treſpaſs and ejectment within- written, in man- 
ner and form as the aforeſaid Richard Smith within complains 
againſt him; and aſſeſs the damages of the faid Richard Smith, 


on occaſion oſ that treſpaſs and ejectment, beſides his coſts and 


charges which he hath been put unto about his ſuit in that be- 
half, to twelve pence : and, for thoſe coſts and charges, to for- 
ty ſhillings. WHEREUPON the ſaid Richard Smith, by his 
attorney aforeſaid, prayeth judgment againſt the ſaid George 
Saunders, in and upon the verdict aforeſaid by the jurors afore- 
ſaid given in the form aforeſaid : and the ſaid George Saun- 
ders 57 his attorney aforeſaid, faith that the court here ought 
not to proceed to give judgment upon the ſaid verdict, and 
prayeth that judgment againſt him the ſaid George Saunders, 
in and upon the verdi& aforeſaid by the jurors aforeſaid given 
in the form aforeſaid, may be ſtayed, by reaſon that the ſaid 
verdict is inſufficient and erroneous, and that the ſame verdict 
may be quaſhed, and that the iſſue aforeſaid may be tried a-new 
by other jurors to be afreſh impanelled, And, becauſe the 
court of the lord the king here is not yet adviſed of giving their 
judgment of and upon the premiſes, therefore day thereof is gi- 
ven as well to the faid Richard Smith as the ſaid George Saun- 
ders, before the lord the king, until the morrow of the Aſcenſi- 
on of our lord, whereſoever the ſaid lord the king ſhall then be 
in England, to hear their judgment of and upon the premiſes, 
for that the court of the lord the king is not yet adviſed thereof. 


h 2 At 


the barons of the exchequer of the lord Peflea. 


Verdict for the 
plaintiff, 


Motidn in arreſt 
of judgment, 


Continuznce. 


xii nl. 
Ne, II. At which day before the lord the king, at Weſtminſter, come 
3 due parties aforeſaid by their attorneys aforeſaid: upon which, 
: the record and matters aforeſaid having been ſeen; and by the 
court of the lord the king now here fully underſtood, and all 
and ſingular the premiſes having been examined; and mature 
eliberatioa being had thereupon, ſor that it ſeems to the court 
Opinion of the Of the lord the king now here that the verdi& aforeſaid is in no 
court, wiſe inſufficient or erroneous, and that the ſame ought not to be 
282 and that no new trial ought to be had of the iflue afore- 
lodgment, for ſaid, THEREFORE IT Is CONSIDERED, that the ſaid 
tae plaintiff, Richard do recover againſt the ſaid George his term yet to come, 
| of and in the ſaid tenements, with the appurtenances, and the 
* ſad damages aſſeſſed by the ſaid jury in form afoteſaid, and al- 
ſo twenty ſeven pounds fix ſhillings and eight pence for his coſts 
and charzes aforeſaid, by the court of the lord the king here 


awarded to the faid Richard, with his aſſent, by way of in- 


creaſe; which faid damages in the whole amount to twenty nine 
Capiatur pro pounds, ſeven ſhillings and eight pence. And let the ſaid 


fine. George be taken, [until he maketh fine to the lord the wins 
Writ ot poſſeſ- AND HEREUPON the ſaid Richard by his attorney aforeſai 
ſton. prayeth a writ of the lord the king, to be directed to the ſheriff 


of the county aforeſaid, to cauſe him to have poſſeſſion of his 

term aforeſaid yet to come, of and in the tenements aforeſaid, 

with the appurtenances : and it is granted unto him, returnable 

before the lord the king on the morrow of the holy Trinity; 
and retura. whereſoever he ſhall then be in England. At which day before 
the lord the king, at Weſtminſter, cometh the ſaid Richard by 
his attorney aforeſaid ; and the ſheriff, that is to ſay, fir Tho- 
mas Reeve, knight, now ſendeth, that he by virtue of the 
writ afereſaid to him directed, on the ninth day of June laſt 
-paſt, did cauſe the ſaid Richard to have his poſſeſſion of his 
term aforeſaid yet to come, of and in the tenements aforeſaid, 
with the appurtenances, as he was commanded. 


No. III. 
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No. III. 


Proceedings on an Ain of DEB, inthe Court of Common 
eas ; removed into the King's Bench by TYrit of ERROR. 


§. 1. Original. 


E ORG RE the ſecond by the grace of God of Great Fraccipe, 

Britain, France, and ireland king, defender of the faith, 
and fo forth; to the ſheritf of Oxfordſhire, greeting. COM- 
MAND Charles Long, late cf Burford, gentleman, that jolll. 
and without delay he render to William Burton two hundred 
ponnds, which he owes him ang unjuſtly detains, as he faith. 
And unleſs he ſhall fo do, and i: the ſaid William ſhall make 
you ſecure of proſecuting his claim, then ſummon by good 
ſummoners the aforefaid Charles, that he be before our juſtices 
at Weſtminſter, on the octave of ſaint Elilary, to ſneC wherefore 
he hath not done it. And have you there then the ſummoners, 
and this writ, WIINESS ourſelf at Weſtminier, the 
twenty fourth day of December, in the twenty eiguth year of 
our reign. 1 | 


Pledges * of F John Doe. Summonerg of the within J R. Morris. Sheriff return, 
p;oſeeution, 2 Richard Roe. named Charles Long. H. Johnſon 


F. 2. Proceps. 


3 EOR GE the ſecond by the grace of God of Great Britain, Attachment. 
France, and Ireland king defender of the faith, and ſo forth; 
to the ſneriff of Oxfordſhire, greeting. BUT by gage and ſafe Pe. 
piedges Charles Long, late ct Burford, gentleman, chat he be 
before our juſtices at Weſtminiter on the octave of the puri- 
fleation of the bleſſed Mary, to anſwer to William Burton of a 
plea, that he render to him two hundred pounds, which he owes 
him and unju?ly detains, as he faith ; and to ſlew wherefore 
he was not before our juftices at Weſtminſter on the octave of 
ſgint Hilary, as he was ſummoned. And have there then the 
names of the pledges and this writ. WITNESS fir John Willes, 
knight, at Weſtminſter, the twenty third day of January in the 
twenty eighth year of our = 

The within named Charles Long 1 Edward Leigh. — 

attached by pledges, Robert Tanner. & 
Ek Haz ; GEORGE 


Ne, III. | 
Diſtrin gas. 


to the ſheriff of Oxfor 


Sheriff's return, 
Nibil. 


Capias ad reſton- 
> x4 i ſpon 


Sheriff 's return. 
Non eft inventus. 


Teſtatum capias, 


xiv 22 :2:N-+D: 4:3, 
GEORGE the ſecond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and ſo forth; 
ſhire, greeting. WE command you 
that you diſtrein Charles Long, late of Burford, gentleman, by 
all his lands and chattels within your bailiwick, ſo that neither 
he nor any one through him may lay hands on the ſame, until 
you ſhall receive from us another command thereupon; and 
that you anſwer to us of the iſſues of the ſame; and that you 
have his body before our juſtices at Weſtminſter from the day of 
Eaſter in fifteen days, to anſwer to William Burton of a plea, 
that he render to him two hundred pounds which he owes him 
and unjuſtly detains, as he ſaith, and to hear his judgment of his 
many defaults. WITNESS fir John Willes, knight, at Weſt- 
minſter, the twelfth day of February in the twenty eighth year 
of our reign. 


The within-named Charles Long hath nothing in my haili- 


wick, whereby he may be diſtreine 


GEORGE the ſecond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and ſo forth; 
to the ſheriff of Oxfordſhire greeting. WE command you, that 


you take Charles Long, late of Burford, 322 if he may 


be found in your bailiwick, and him ſafely keep, ſo that you 
may have his body before our juſtices at Weſtminſter, from the 
day of Eaſter in five weeks, to anſwer to William Burton, gen- 
leman, uf a plea, that he render to him two hundred pounds, 
which he owes him and unjuſtly detains, as he faith : and where- 
upon you have returned to our juſtices at Weſtminſter, that the 
ſaid Charles hath nothing in your bailiwick, whereby he may 


be diſtreined. And have you there then this writ. WITNESS 


fir John Willes, knight, at Weſtminſter, the fixteenth day of 
April, in the twenty eighth year of our reign. 


The within-named Charles Long is not found in my bailiwick. 


GEORGE the ſecond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and ſo forth; 
to the ſheriff of Berkſhire, greeting. WE command you, that 
you take Charles Long, late of Burford, gentleman, if he may 
be found in your bailwick, and him ſafely keep, ſo that you 
may have his body before our juſtices gt Weſtminſter, on the 
morrow of the holy Trinity, to anſwer to William Burton, 
gentleman, of a plea, that he render to him two hundred 
pounds, which he owes him and unjuſtly detains, as he ſaith : 
and whereupon our ſheriff of Oxfordſhire hath made a return 
to our juſtices at Weſtminſter, at a certain day now paſt, wr. 

| the 
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the aforeſaid Charles is not found in his bailiwick ; and there- - No. III. 
upon it is teſtified in our ſaid court, that the aforeſaid Charles 2 
lurks, wanders, and runs about in your county. And have there 
you then this writ. WITNESS fir John Willes, knight, at Weſt- 
minſter, the ſeventh day of May, in the twenty eight year of 
our reign. | 

By virtue of this writ to me directed, I have taken the body $herif"s return. 
of the within- named Charles Long; which {| have ready at the Ci corpus, 
day and place within contained, according as by this writ it is 
commanded me. 


* Or, upon the Return of Non eſt inventus 2b the firſt 
„ Captas, the Flaintiff may ſue out an Alias and a Pluries, 
* and thence proceed to Outlazwry ; thus: 


© GEORGE the ſecond by the grace of God of Great Bri- A. capiar, 

* tain, France, and Ireland king, defender of the faith, and 
« ſo forth; to the ſheriff of Oxfordſhire, greeting. WE com- 
„ mand you, as formerly we commanded you, that you take 
Charles Long, late of Burford, gentleman, if he may be 
„found in your bailiwick, and him ſafely keep, ſo that you 
* may have his body before our juſtices at Weſtminſter, on the 
„% morrow of the holy Trinity, to anſwer to William Burton, 
« gentleman, of a plea, that he render to him two hundred 
% pounds, which he owes him and unjuſtly detains, as he faith, 
„And have you there then this writ, WITNESS fir John 
« Willes, knight, at Weſtminſter, the ſeventh Cay of May, in 
* the twenty eighth year of our reign. 


« The within-named Charles Long is not found in my baili- Sheriff sretura 
wick. Non eſtinventus. 


« GEORGE the ſecond by the grace of God of Great ,, 
« Britain, France, and Ireland king, defender of the faith, and 
„ fo forth; to the ſheriff of Oxfordſhire, greeting, WE com- 
„mand you, as we have more than once commanded you, that 
„ you take Charles Long, late of Burford, gentleman, if he 
„ may be found in your bailiwick, and him ſafely keep, fo 
te that you may have his body before our juſtices at Weſtminiter, 
* from the day of the holy Trinity in three weeks, to anſwer 
© to. William Burton gentleman, of a plea, that he render to 
«© him two hundred pounds, which he owes him and unjuſtly 
% detains, as he ſaith. And have you there then this writ. 
«« WITNESS fir John Willes, knight, at Weſtminſter, the 
* thirtieth day of May, in the twenty eighth year of our reigr, 


Pluries capies. 


„The within-named Charles Long is not found in my baili- «5heriPsreturn 
wick, "ran eſt invenius. 


Hh 4 GECRCE 


NP, III. 


Exigt facias, 


Sheriff's return: 
* Primo exaCctns, 


© &cunde ex- 
atius ; 


«KTertio exact 


atius : 


« Og - 
int; ex 
actul 


«K ee ua Za tas. 


% Writ of ro- 
«© clama ion. 
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* GEORGE the ſecond by the grace of God of Great Britain, 
France and Ireland king, defender of the faith, and fo forth; 
to the ſheriff of Oxfordihire, greeting We command you, 
that you cauſe Charles Long, late of Burford, gentleman, to 
be required from county court to county court, until accord- 
ing to the law and cuſtom of our realm of England he be out- 
lawed, if he doth not appear. And if he doth appear, then 
take him and cauſe him to be ſafely kept, ſo that you may 
have his body before our juſtices at Weſtminſter, on the mor- 


row of All Souls, to anſwer to William Burton, gentleman, 
of a plea, that he render to him two hundred pounds, which 


he owes him and unjuſtly detains, as he faith. And where- 
upon you have returned to our juſtices at Weſtminſter, from 
the day of the holy Trinity in three weeks, that he 1s not 
found in your bailiwick. And have you there then this writ. 
WITNESS fr John Willes, knight, at Weſtminſter, the 
eighteenth day of June, in the twenty eighth year of our reign, 


« Byvirtue of this writ to me directed, at my county court 
held at Oxford in the county of Oxford, on Thurſday the twenty 
firſt day of June in ide twenty ninth yearof the reign of the lord 
the king within written, the within-named Charles Long was 
required the firft time, and did not appear: and at my county 
court held at Oxford aforeſaid, on Thurſday the twenty fourth 


day of July in the year aforeſaid, the ſaid Charles Long was re- 


quired the ſecond time, and did not appear : and at my county 
court held at Oxford aforeſaid, on Thurſday the twenty rl 
day of Auguſt in the year, aforeſaid, the ſaid Charles Long 
was required the third time, and did not appear: and at my 
county court held at Oxford aforeſaid, on Thurſday the eigh- 
teenth Cay of September in the year aforeſaid, the ſaid 
Charles Long was 'required the fourth time, and did not ap- 
pear: and at my county court held at Oxford aforeſaid, on 
Thurſday the fixteenth day of October in the year aforeſiid, 
the ſaid Charles Long was required the fiſth time, and did 
not appear: therefore the ſaid Charles Long, by the judg- 
ment of the coroners of the ſaid lord the king, of the county 
aforeſaid, according to the law and cuſtom of the kingdom 
of England, is outlawed. | 8 | 


* GEORGE theſ:cond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and fo forth; 
to the ſheriff of Oxfordſhire, greeting. WHEREAS by our 
writ we have lately Brimanded you that you ſhould cauſe 


Charles Leng, late of Burford, gentleman, to be required from 
county court to county court, untill according to the law and 


* cuſtom of our realm of F-gland he ſhovld be outlawed 
L - | . cc 15 
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if he did not appear: and if he did appear, then that you 
ſhould take him and cauſe him to be ſafely kept, io that you 


might have his body before our juſtices at Weſtminſter, on 
the morrow of All- Souls, to anſwer to William Burton, gen- 


tleman, of a plea, that he render to him two hundred pounds, 


which he owes him and unjuſtly detains, as he faith : 
THEREFORE we command you, by virtue of the ſtatute in 
the thirty firſt year of the lady Elizabeth late queen of Eng- 


* land made and provided, that you cauſe the ſaid Charles 


Long to be proclaimed upon three ſeveral days according to 
the form of that ſtatute; (whereof one proclamation ſhall be 
made at or near the moſt uſual door of the church of the pariſh 
wherein he inhabits) that he render himſelf unto you ; fo 
that you may have his body before our juſtices at Weſtmin- 
ſter at the day aforeſaid, to anſwer the ſaid William Burton 
of the plea aforeſaid. And have you there then this wric. 
WITNESS fir John Willes, knight, at Weſtminiker, the 
eighteenth day of June, in the twenty eighth year of our 
reign. | 


« Byvirtue of this writ to me directed, at my county court 
held at Oxſord in the county of Oxford, on Thurſday the 


twenty fixth day of June in the twenty ninth year of the reign 


of the lord the king within written, I cauſed to be proclaim- 
ed the firſt time; and at the general quarter ſeſſions of the 


peace, held at Oxford aforeſaid on Tueſday the fifteenth day 
of July in the year aforeſaid, I cauſed to be proclaimed the 


ſecond time ; and at the moſt uſual door of the church of 
Burford within-written on Sunday the third day of Auguſt in 


the year aforeſaid, immediately after divine ſervice, one 


month at the leaſt before the within- named Charles Long 
was required the fifth time, I cauſed ta be proclaimed the 
third time, that the ſaid Charles Long ſhould render himſelf 


* unto me, as within it is commanded me. 


N9. III. 
—³ — 


40 Sheriffs re- 
© turn: Fre- 
« clamart ject, 


6 GEORGE the ſecond by the grace of God of Great Brie Capins utla- 
tain, France, and Ireland king, deſender of the faith, and « gatum, 


ſo forth; to the ſheriff of Berkſhire, greeting. WE com- 


mand you, that you omit not by reaſon of any liberty of 


your county, but that you take Charles Long, Jate of Bur- 
ford in the county of Oxford, gentleman, (being outlawed in 
the ſaid county of Oxford, on Thurſday, the ſixteenth day of 
October laſt paſt, at the ſuit of William Burton, gentleman, 


of a plea of debt, as the ſheriff of Oxfordſhire aforeſaid re- 


turned to our juſtices at Weſtminſter on the morrow of All- 
Souls then next enſuing) if the ſaid Charles Long may be 


found in your bailiwick ; and him ſafely keep, fo that you 


may have his body before our juſtices at Weſtminſter from 
the day of faint Martin in fifteen days, to do and receive what 
our court ſhall conſider concerning him in this behalr. 


£6 WIT- 


Ne. III. 


— vtmnend 
«Sheriff's return 
« Cepi corpus. : 


„ Bil! of Mid- 
„ dleſex for 
- tref/-aſs 5 


© ac etiam in 
% debt. 


«Sheriff's return 
 GNexeflinwentus; 


« Latiiat, 


*? Acttian, 


xviii raren N DX 
„% WITNESS fir John Willes, knight, at Weſtminſter, the 
% fixth day of November in the 2gth year of our reign. 

« By virtue of this writ to me directed, I have tal 
dy of the within-named Charles Long; which I have ready 
at the day and place within-contained, according as by this 
« writ it is commanded me. | 


« F. Bill of Middleſex, and Latitat thereupon, in the 
Court of King's Bench. 

« Middleſex 15 THE SHERIFF is commanded that he 

* to wit. * take Charles Long, late of Burford in the 

« county of Oxford, if he may be found in his bailiwick, and 

« him ſafely keep, ſo that he may have his body before the 


© lord the king at Weſtminſter, on Wedneſday next after fif- 


« teen days of Eaſter, to anſwer William Burton, gentleman, 
e of a plea of treſpaſs ; [ AND ALSO to a bill of the faid Wil- 
„ liam againſt the aforeſaid Charles, for. two hundred pounds 
* of debt, according to the cuſtom of the court of the ſaid lord 
« the king, before the king himſelf to be exhibited ;] and that 
he have there then this precept. 


© The within-named Charles Long is not found in my baili- 
© wick. | 


«© GEORGE the ſecond by the grace of God of Great Bri- 
©« tain, France, and Ireland king, defender of the faith, and 
*« ſo forth; to the ſheriff of Berkſhire, greeting. WHEREAS 
eve lately commanded our ſheriff of Middleſex that he ſhould 
* take Charles Long, late cf Burford in the county of Oxford, 
if he might be f,und in his bailiwick, and him ſafely keep, 


* fo that he might be before us at Weſtminſter, at a certain 


day now paſt, to anſwer unto William Burton, gentleman, 
*« of a plea of treſpaſs; [AND ALSO to a bill of the ſaid Wil- 
„ liam againſt the aforeſaid Charles, for two hundred pounds 
of debt, according to the cuſtom of our court, before us to 
be exhibited ;] and our ſaid ſheriff of Middleſex at that day 


returned tn us that the aforeſaid Charles was not found in his 


** hailiwick ; whereupon on the behalf of the aforeſaid William 
nin cur court before us it is ſufficiently atteſted, that the afore- 
„(ain Charles lurks and runs about in your county: THERE- 
** FORE we command you, that you take him, if he may be 
found in your bailiwick, and him ſafely keep, ſo that you may 
have his body before us at Weſtminſter on Tueſday next after 


Nate, tbat F. 3, and F. 4, are the uſual method of preceſs, to compel 
an apperrance, in the courtss of king's bench, and exehequer; in which ti 6 
zr2Qice of theſe courts docs principally differ from that of the ccurt of cons 
men fleas ; the ſubſequent ages of preceeding being nearly alike in the n 
ail, 


five 


en the bo- 
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«« five weeks of Eaſter, to anſwer to the aforeſaid William of the Na, III. 
<< plea [and bill] aforeſaid: and have you there then this wiit. 

„ WIFNESS fir Dudley Ryder, knight, at Weſtminſter, the 

«« eighteenth day of April, in the twenty eighth year of our 

«6 reign. ; . 


By virtue of this writ to me directed, I have taken the bo- © Sheriff's re- 
« dy of the within- named Charles Long; which I have ready at © return, Gege 
« the day and place within-contained, according as by this writ * t. 
5 it is commanded me. 


« I 4. Writ of Quo minus in the Exchequer. 


« GEORGE the ſecond by the grace of God of Great Bri- 
© tain, France, and Ireland king, defender of the faith, and 
*« ſo forth; to the ſheriff of Berkſhire, greeting. WE com- 
* mand you, that you omit not by reaſon of any liberty of 
* your county, but that you enter the ſame, and take Charles 
Long, late of Burford in the county of Oxford, gentleman, 
„ whereſoever he ſhall be found in your bailiwick, and him 
«« ſafely keep, ſo that you may have his body before the barons 
of our exchequer at Weſtminſter, on the morrow of the holy 
«« Trinity, to anſwer William Burton our debtor of a plea, 
that he render to him two hundred pounds which he owes 
„him and unjuſtly detains, whereby he is the leſs able to ſa- 
„ tisfy us the debts which he owes us at our ſaid exchequer, 
as he ſaith he can reaſonably ſhew that the ſame he ought to 
„ render: and have you there this writ. WITNESS fir Tho- 
mas Parker, knight, at Weſtminſter, the fixth day of May, 
in the twenty eighth year of our reign, 


„By virtue of this writ to me directed, I have taken the. Sheriff vie- 
* body of the within- named Charles Long; which I have ready . Cope 
before the barons within written, according as within it is 8 
„ commanded me.” 


F. 5. Special Bail; on the Arreſt of the Defendant, purſuant 
to the Teſtatum Capias, in page xiv. 


KNOW ALL MEN by theſe preſents, that we Charles Bail bond, to 
Long of Burford in the county of Oxford, gentleman, Peter the ſberif. 
Hamond of Bix in the ſaid county, yeoman, and Edward 
Thomlinſon of Woodſtock in the ſaid county, innholder, are 
held and firmly bound to Chriſtopher Jones, eſquire, ſherift of 
the county of Berks, in four hundred puunds of lawful money 
of Great Britain, to be paid to the ſaid ſheriff, or his certain 
attorney, executors, adminiſtrators, or aſſigns, for which pay- 
ment well and truly to be made, we bind ourſelves and each 
of us by himſelf for. the whole and in groſs, our and every of 

| our 


_ the ſecond by the grace of God 


Recognizance 
of bail, before 
the commil- 
ſione r. 


Ba:l-picce. 
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our heirs, executors, and adminiſtrators, firmly by theſe pre- 


ſents, ſealed with our ſeals. Dated the fifteenth day of May in 
the twenty eighth year of the reign of our ſovereign lord George 
| Ling of Great britain, France, 
and Ireland, defender of the faith, and fo forth, and in the 
year of our Lord one thouſand, ſeven hundred, and fifty five. 


THE CONDITION of this obligation is ſuch, that if the 
above-bounden Charles Long do appear before the juſtices of. 
our ſovereign lord the king at Weſtminſter, on the morrow ß 
the holy Trinity, to anſwer William Burton, gentleman, of a 
* of debt of two hundred pounds, then this obligation ſhall 

void and of none effect, or elſe ſhall be and remain in full 
force and virtue, 3 


Sealed, and delivered, being Charles Long. (L. 8.) 
firſt duly ſtamped, in the Peter Hamond. (L. S.) 
preſence of Edward Thomlinion. (L. S. 
Henry Shaw. Fs ah Eg 
Timothy Griffith. 


YOU Charles Long do acknowledge to owe unto the plaintiff, 
four hundred pounds. and you John Roſe and Peter Hamond 
do ſeverally acknowledge to owe unto the ſame perſon the ſum 
of two hundred pounds apiece, to be levied upon your feveral 
goods and chattles, lands and tenements, UPON CONDI- 
TION that, if the defendant be condemned in this action, he 
ſhall pay the condemnation, or render himſelf a priſoner in the 
Fleet ſor the ſame ; and, if he fail fo to do, you john Ref 
and Peter Hamond do undertake to do it for him. 


Trinity Term, 25 Geo. II. 
Berks, | ON a Tefatum cagios againſt Charles Long, late of 


to wit F Burford in the county of Oxford, gentleman, re- 
turnable on the morrow of the holy Trinity, at the ſuit of Wil- 
liam Burton, of a plea of deb! of two hundred pounds ; 

THE BAIL are, John Roſe, of Witney in the county of 


Oxford, eſquire. 


Peter Hamond, of Bix in the ſaid county, ycoman. 

Richard Price, attorney | WY 
ſor the deſendant. 5 
The party himſelf in ( 400. 
Each of the hail in C 200. 

Taken and acknowledged the twenty eighth 
day of May, in the year of our Lord one 
thouſand ſeven hundred, and fifty five, de 


bene eſe, before me, 
Robert Grove, 


one of the commiſtoners. 
J. 6. The 


[ 
4 
| 
] 
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§ 6. The Record, & removed by Mit of ERM RR. 


THE LORD the king hath given in charge to his truſty and Writ of errar. 
teloved fir John Willes, knight, his writ cleted in theſe words : 
GEORGE the ſecond by the grace ef God of Great Britain, 
France, and Ireland king, defender of the faith, and ſo forth; 
ib our truſty and beloved fir John Willes. knight, greeting. 
BECAUSE in the record, and proceſs, and allo in the giving of 
judgment, of the plaint which was in our court before you, and 
your fellows, our juſtices of the bench, by our writ, between 
William Burton, gentleman, and Charles Long, late of Bur- 
ford in the county of Oxford, gentleman, of a certain debt of 
two hundred pounds, which the ſaid William demands of the 
ſaid Charles, manifeſt error hath intervened, to the great da- 
mage of him the ſaid William, as we from his complaint are in- 
formed; we, being willing that the error, if any there be, 
ſhould be corrected in due manner, and that full and ſpeedy 
juſtice ſhould be done to the parties aforeſaid in this behalf, do 
command you, that, if judgment thereof be given, then under 
your ſeal you do diſtinctly and openly ſend the record and pro- 
ceſs of the plaint aforeſaid, with al things concerning them, 
and this writ ; ſo that we may, have them from the day of Eaſter 
in fifteen days, whereſoever we ſhall then be in England: that, 
the record and proceſs aforeſaid being ihſpected, we may cauſe 
to be done thereupon, for correcting that error, what of right 
and according to the law and cuſtom of our realm of England 
ought to be done. WITNESS. ourſelf at Weſtminſter, the 
twelfth day of February, in the twenty ninth year of our reign. 


THE RECORD and proceſs, Whereof in the ſaid writ men- Chief jule 


tion above is made, follow in theſe words, to wit: return, 


PLEAS at Weſtminſter beſore ſir John Willes, knight, and The record. 
his brethren, juſtices of the bench of the lord the king at 
Weſtminſter, of the term of the holy Trinity, in the twenty 
eighth year of the reign of the lord GHH the ſecond by 
the grace of God of Great Britain, France. and Ireland king, 
defender of the faith, Sc. | 


Oxon. } CHARLES LONG, late of Burford in the county eit. 
MO 14 aſore ſaid, gentleman, was ſummoned to anſwer Wil- 

liam Burton, of Yarnton in the ſaid county, gentleman, of a 

plea that he render unto him two hundred pounds, which he 

owes him and anjuſtly detains,'[ as he ſaith. ] AND WHERE- Declaration, or 
UPON the ſaid William, by Thomas Govgh his attorney, Comnt,on a bond. 
complains, that whereas on the firſt day of December, in the 

year of our lord one thouſand, ſeven hundred, and fifty four, 

at Banbury in this county, the ſaid Charles by his 3 

| igatory 
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he is ready to verify. Wherefore, for want of a ſufficient re- 


” III. 

I plication in this behalf, the ſaid Charles, as aforeſaid, prays 
judgment, and that the aforeſaid William may be precluded 
from having his action aforeſaid thereupon againſt him, Sc. 

Cauſes of de- And the ſaid Charles acgording to the form of the ſtatute in that 

mu t᷑ r. caſe made and provided, ſhews to the court here the cauſes of 
demurrer following; to wit, that it doth not appear, by the 
replication aforeſaid, that the ſaid arbitrators made the ſame 
award in the preſence of two credible witneſſes on or before 
the ſaid firſt day of January; as they ought to have done, ac- 
cording to the form and effect of the condition aforcfaid ; and 

that the replication aforeſaid is uncertain, inſufficient and wants 

. in de- form. AND the aforeſaid William ſaith, that the plea afore- 


Cent:auancer, 


Opinian of the 
court: 


Replication in- 
infc'ent. 


ſaid by him the ſaid William in manner and form aforeſaid above 
in his replication pleaded, and the matter in the fame contain- 
ed are good and ſufficient in law for the ſaid William to have 
and maintain the ſaid action of him the ſaid William thereup- 
on againſt the ſaid Charles; which ſaid plea, and the matter 
therein contained, the ſaid William is ready to verify and prove 
as the court ſhall award : and becauſe the aforeſaid Charles bath 
not anſwered to that plea, nor hath he hitherto, in any manner 
denied the ſame, the ſaid William as before prays judgment, 
and his debt aforeſaid, together with his damages occaſioned 
by the detention of that debt, to be adjudged unto him, Cc. 
AND BECAUSE the juſtices here will adviſe themſelves of 
and upon the premiſes before they give judgment thereupon, a 
day is thereupon given to the parties aforeſaid here, until the 
morrow of Al] Souls, to hear their judgment thereupon, for 
that the ſaid juſtices here are not yet adviſed thereof. At which 
day here come as well the ſaid Charles as the ſaid William, by 
their ſaid attorneys ; and becauſe the ſaid juſtices here will 
farther adviſe themſelves of and upon the premiſes before they 
give judgment thereupon, a day is farther given to the parties 
aforeſaid here until the octave of ſaint Hilary, to hear their 
judgment thereupon, for that the ſaid juſtices here are not yet 
adviſed thereof. Atwhich day here come as well the ſaid Wil- 
liam Burton as the ſaid Charles Long, by their ſaid attorneys. 
WHEREFORE, the record and matters aforeſaid having been 


ſeen, and by the juſtices here fully underſtood, and all and ſin- 


ular the premiſes being examined, and mature deliberation be- 
ing had thereupon ; for that ir ſeems to the ſaid juſtices here, 
that the ſaid * of the ſaid William Burton before in his re- 
lication pleaded, and the matter therein contained, are not 
Efficient in law, to have and maintain the action of the afore- 


ſaid William againſt the aforeſaid Charles; THEREFORE IT 


15 CONSIDERED, that the aforeſaid William take nothing 
by his writ aforeſaid, but that he and his pleiges of proſecuting, 
to wit, John Doe and Richard Poe, be in mercy for his falſe 
complaint; and that the aforefaid Charles go thereof without a 
day, Cc. 


AFTER- 


LL LY , , , ]ꝗ . er ESL ARA 
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AFTERWARDS, to wit, on Wedneſ''ay next after fifteen days -= 
of Eaſter in this ſame term, before the lord the king, at Weſtmin- General error 
ter, comes the afgrefaid Wi liam Burton, by Peter Manwaring, his aligned. 
attorney, and an that in the record and proceſs aforeſaid, and 

— 


No. III. 


alſo in the giving of the judgment in the plaint aforeſaid, it is ma- 
nifeſtly erred in this; to wit, that the judgment aforeſaid was given 
in form aforefaid for the ſaid Charles . againſt the aforefaid 
William Burton, where by the law of the land judgment ſhould 
have been given for the ſaid Williain Burton againſt the ſaid 
Charles Long; and this he is ready to veriſy. AND the faid Writ of Scire 
William prays the writ of the ſaid lord the king, to warn the ſaid, J, to hear 
Charles Long to be before the ſaid lord the king, to hear the record TOs: 
and proceſs woreſaid : and it is granted unto him: by which the 
ſheriff aforeſaid is commanded that by good [and lawful men of 
is bailiwick] he cauſe the aforefaia Charles Long to know, that 
he be before the lord the king from the day of Eafter in five 
weeks, whereſoever [he ſhall then be in babe to hear the re- 
cord and procets afpteſaid, if [it ſhall have happened that in the 
fame any error ſhall have intervened ] and farther Ito do and re- 
ceive what the court of the lord the king thall conſider in this be- 
half.] The fame day is given to the aforeſaid William Burton. s 
AT WHICH DAY before the lord the king, at Weſtminſter, Sheriff 's return 
comes the aforeſaid William Burton, by his attorney aforeſaid : and Scire feci. 
the ſheriff returns, that by virtue of the writ aforeſaid to him di- 
rected he had cauſed the ſaid Charles Long to know, that he be 
before the lord the king at the time afoteſaid in the faid writ con- 
contained, by John Den and Richard, Fen, good, Cc; as by the 
ſame writ was commanded, him: which ſaid Charles Long; accord- 
ing to'the warning given him in this behalf, here cometh by Tho- 
mas Webb his attorney. WHEREUPON the ſaid William faith, Error afigued 
that in the record and proceſs aforelaid, and alſo in the giving of afreſh. 
the judgment aforeſaid, it is manifeilly erred; alleging the error 
aforeſaid by him in the form aforeſaid al:eged, and prays, that the 
judgment aforeſaid for the error aforeſaid, nd others, in the record 
and procels aforeſaid being, may be reverſed, annulled; and entire- 
ly for nothing eſteemed, and that the ſaid Charles may rejoin to the 
ertors aſoteſaid, and that the court of the ſaid lord the king here 
may procced to the examination as well of the record and proceſs 
aforeſaid, as of the matter aforeſiid above for error aſſigned. AND Rejuinder ; 
the ſaid. Charles (ith, that neither'in the record and proceſs afore- In =u//s ef 
ſaid, nor in the giving of the judgment aforetaid; in any thing is rat]. 
there etred: and he prays in like wanoer that the court of the ſaid 
lord the king here may proceed to the examination as well of the 
record and ptoceſs aforefaid, as of the matters aforeſaid above for 
error aſſi ned AND BECAUSE the court of the lord the king continuance 
here is not yet adviſed what judgment to give of and upon the pre- 
miles, a day is thereof given to the parties aforeſaid until the mor- 
vor. III. * row 
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Ne. III. row of the holy Trinity, before the lord the king, whereſvever he 
ball then be in England, to bear their judgment of and upon the 
_ © premiſes, for that the court of the lord the king here is not yet 
- adviſed thereof. At which day before the lord the king, at Weſt- 
Y minſler, come the parties aforefaid by their attorneys aforeſaid : 
Opinion of the WHEREUPON, as well the record and proceſs aforeſaid, and the 
A Jud ment thereupon given, as the matters aforeſaid by the ſaid Wil- 
iam above for error aſſigned, being ſeen, and by the court of the 
lord the king here being fully underſtood, and mature deliberation 
being thereupon had, for that it appears to the court of the lord 
the king here, that in the record ＋ T. proceſs aforeſaid, and alſo in 
b the giving of the judgment aforeſaid, it is manifeſtly erred, 
Judgment of THEREFORE ITI IS CONSIDERED, that the judgment afore- 
the common pleas {aid, for the error aforeſaid; and others, in the record-and proceſs 
reverſed. = aforeſaid, be reverſed, annulled, and entirely for nothing eſteemed; 
Judgment for and that the aforeſaid William recover againſt the aforeſaid Charles 
the plaintifl. his debt aforeſaid, and alſo fifty pounds for his damages which he 
hath ſuſtained, as well on occaſion of the detention of the ſaid debt, 
Cots. as for his coſts and charges unto which he hath been put about his 
| ſuit in this behalf, to the ſaid William with his conſent by the 
Defendant © Court of the lord the king here adjudged. And the ſaid Charles in 
amerced, mercy. BN Bats . are N 
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9. 3. Proceſs of Execution. 


a Gkokc the ſecond by the grace of God of Great-Britain, 
2 1 France and Ireland king, defender of the faith, and fo forth; to 
; the ſheriff of Oxfordſhire, greeting. WE command you, that 


you take Charles Long, late of Burtord, gentleman, if he may be 


found in your bailiwick, and him ſafely keep, ſo that you may have 
his body before us in three weeks from the day of the holy Trinity, 
whereſoever we ſhall then be in England, to ſatisfy William Burton 
for two hundred pounds debt, which the ſaid William Burton hath 


lately recovered againſt him in our court before us, and alſo fifty 


pounds, which were adjudged in our ſaid court before us, to the 
faid William Burton, for his damages which he hath ſuſtained, as 
well by occaſion of the detention of the ſaid debt, as for his coſts 
and charges to which he hath been put about his ſuit in this behalf, 
whereof the ſaid Charles Long, is convicted, as it 9 — to us of 
record: and have you there then this writ, WITNESS fir Tho- 
mas Denifon “, knight, at Weſtminſter, the nineteenth day of 
June, in the twenty-ninth year of our reig. 


The fenior puiſne juſtice ; there being no chief juſtice tat term. 
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By virtue of this writ to me directed, I have taken the body of CJ 
the within named Charles Long; which I have ready before the Sheriff's re- 
lord the king, at Weſtminſter, at the day within- written, as with- Cepi ; 


Ne, III. 


in it is commanded me. — 


GEORGE the ſecond by the grace of God of Great-Pritain, Writ of Heri 
France, and Ireland king, defender of the faith, and fo forth; to faciar, 
the ſheriff of Oxfordſhire, greeting. WE command you, that of 
the goods and chattels within your bailwick of Charles Long, late 
of Burford, gentleman, you cauſe to be made two hundred pounds 
debt, which William Burton lately in our court before us at Weſt- 
minſter hath recovered againſt him, and alſo I which 
were adjudged in our court before us to the ſaid William, ſor his 
damages which he hath ſuftained, as well by occaſion of the deten- 
tion of his faid debt, as for his coſts and charges to which he hath 
been put about his ſuit in this behalf, whereof the ſaid Charles 
Long is convicted, as it appears to us of record: and have that mo- 
ney before us in three weeks from the day of the holy Trinity, 
whereſoever we ſhall then be in England, to render to the ſaid 
William of his debt and damages aforeſaid : and have there then 
this writ. WITNESS ſir Thomas Deniſon, knight, at Weſtmin- 
er, the nineteenth day of June, in the twenty-ninth year of our 
reign. 2 3 


By virtue of this writ to me directed, I have cauſed to be made Sheriff's ka- 
of the goods and chattels of the within-written Charles Long two turn 
hundred and fifty pounds; which I have ready before the lord the Fieri feci, 
king at Weſtminſter at the day within-written, as it is within 


THE END. 


